31. (TORRENS TITIE SYSTEM - W.O0, 252,) The Budget Act of 1949 provided:

Ufor comprehensive survey and report with recommendation to the
Iegislature on the land title law, commonly called the Torrens

Title Law, Division of State Lands, Department of Finance,

payable from the State Lands Act Fund eecwuceccowamecanananasww 10,000"

At its meeting on December 21, 1949 (Item 12 of Minutes), the State Lands
Commission approved an outline of a proposed study which included a field
survey by the Division of State Lands and a group of reports by experts.
The survey was completed and the last of the reports was received in Jammary,
1952, Since that time this material has been assembled in composite form and
carefully reviewed. On this basis a drafi of SUMMARY AND RECOMMENDATIONS has
been prepared in the Division of State Lands which would become the report
of the Cormission, if spproved. A copy of the SUMMARY AND RECOMMENDATIONS
and of an outline of the entire composite report is made a part of these
mimtes.,

The composite report has been typed so thut it may be reproduced by the
State Printer by the offset process., Advice has been had Yo the effect that
not over one month will be required ta print the repari after copy has been
delivered. The latter is ready for delivery vhensver its release hae been
approved by the Commlssion.

It was recommended that the Commission approve the SUMMARY AND RECOMIENDATIONS
on the Torrens Title Report and the outline of the entire report, which are
attached to and made a part of these mimites, with the exception that
Chapter 3-A on Page 9 of the SUMMARY AND RECMENDATIOIB be amended to read
as shovn in Exhibit A which follows. It was further recommended that the
entire composite report be approved Ior printing upon completion of the
changes and that after printing it be referred to the State Legislature

as provided in the SUMIARY AND RECOMMENDATIONS. However, pending revisions
in the recommendations to the Iegislature, as suggested by the Commission,
no action wag takea on these recommendations and the matier was deferred
Tor future consideration.




EXHIBIT A

A. ABOLISHMENT OF IAND TITLE SISTEM

The existing Land Title System has resulted in the issuance of over
270,000 certificates of title, both original and subsequent, with probably
about 70,000 parcels of property involved. Voluntary withdrawal from this
system has been provided for by Chapter 293, Statutes of 15h9. By following
the procedures set forth in that act, paying the Registrar a2 fee of $1C for
servicass remdered by his office, plus the Recorder!s fess for recording and
indexing a certificate of discharge and the cancelled last certificate of
title; an owner will have withdrawn his property from the Land Title System
and the fact therecf will have heen recorded. Whatever protection the Land
Title Syetenm sffordsd pardies of interest in the property up to the time of
recopding of the withdrawal is to remsdn unimpaired, Withdrawals are being
made at the rabte of approximately 2000 parcels per year currently.

This process may be considered to be the zguivalent of a voluntary trans-
fer tw ihe Regording System. If nothing further is dore by wey of legislation
and g referendum it may reasonibly be sxpected that a complete transfer to the
Recording System would result in perhaps f{iffeen to twenty years. Thie would
be the simplest solution to the problem of abolishing the Land Title System,
but it cannot be recommended because of the large Joss in public funds result-
irg from contimuing the present system over that length of time. Anmual losses
are currently well in excess of $3100,000.

The mechanics of abolishment of the Land Title System might best be put
into operation through passage of a bill by ths State Legislature and its
subsequent approval by the voters of the State at a general election. Such a
bill should provids for the act to became effective at some date well into the
future, perhips five years after the date of the pewsral election at which it
is approved. This 1s for the purpose of providing ample notice to all parties
at interest and %o allow sufficient time Lo the processing of all withdrawals
from the systen. . }

Making such withdrawal or transfer mandatory might be claimed to have
deprived holders of certificates of #itle of rights or priviisges without jush
compensation. However, in view of the condition of the Assurance Fumd and of
the other defscis previcusly moted in this report, it is diffievlt tosee how
any future transactions undey the sxisting system can be proven to possess
axyihing more of value than would be the case were that system abolished.

Actuel terminatlon of the system might be effected by a provision in the
bi1) which would discontirme completely the issuance of cexriificatss of title
of 211 Minds asol the selected sffective dale. Lare should be taken not o
Impalir or di.udnish rights of all parties of interest in the properties
involwed as el rights existed at the time of withdrawal,
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Chapter 1: INTRCDUCTORY.

A. AUTHORITY.

For some years past the Assurasnce Fund established under the provisions
of the previously enacted laws for the certification of land titles has been
overdrawn as the result of a court decree. Xpplications for original certifi-
cates of title have ceased to be made, and the holders of a large number of
certificates have found themselves with no financial protection as far as the
reg:.strat:mn system 15 concerned. Feel:mg that the circumstances warranted
remedisl action and that the particlpants in the State's land title registra-
tion system were possibly entitled to some form of relief, the State Legisla-
ture directed that the survey on which this report is based be made and
provided funds for the purpose. This was accomplished by the following item
contained in the Budget Act of 194G:

@For comprehensive survey and report with recommendations to

the Leglislature on the land title law, commonly called the
Torrens Title Law, Division of State Lands, Department of
Finance, payable from the State Lands Act Fund -wnewe«wes 10,000"

Section 6211 of the Public Resources Code of the State of California
reads as follows:

fLand titles: Inspection and investigations: Reporis and
recommendations, The Commission may, not more often than
once in two years, inspect and investigate conditions in
the various counties in respect to land titles. It shall
annually report thereon to the Governor and shall, prior

to each regular session, report to the Legislature, making
such recommendations as it deems proper and necessary., The
comission may consult with and advise county registrars of
land titles and r <ke such sugpestions and recommendations
to them as it deems desirable.”

Therefore, uvnder the authority and by direction of the two foregoing
legislative enactments, this report is submitted.

B. PROCEDURE IN REGISTRATION OF IITLE.

The procedure follwwed in registering real property in California and
in obtaining & certificste of title therefor is similar to that used in an
ordingyy civil court action. It requires the £iling of a pedition, similey
to & complaint, the giving of nodice to interested persons by personsi
service or by publication, a court hearing similar to those in ordimary
court actions, snd 8 decree rendersd by the court and entered in the ssme
nennar a8 & Jjudgment. A decree resulis which purports to be & conclusive
deternination of all parsons' interesmts in the property.
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The decrsee orders the Reglstrar of Titles to issue a certificate of
title which states whe ownz tha properxty and what interests others have in
it. It ldists =211 proven iiens, encumbrances and cther charges against the
land,

After property has once been brought under the provisions of the Lamd
Title Law, subsequent transfers of that property are made by filing the deed
with the Registrar, topether with the duplicate of the certificats of title,
and having : naw certificate issued by the Registrer.

0. IRGISLATTYRE HISYRY,

In 1893 the Stste lsglslature provided for a Legislative Commission of
five mambers, with instructions to examine and report cn the Torrens land
title act of Austrelias. As a result thers was approved on March 17, 1897,
an aect "for the gertificatien of land titles and the simplification of trane-
Tex of real estete," This law loy dowwmant for elavent years, the first
certificate thereunder being issued in 1908.

The "McEnsrry™ or "Burmt Records® “ct of 1906 accounts for soms of the
ineytia that prevailed, as this law ;rovided a means of establishing owner-
ship of land by judicizl procedure where the public records had been
destroyed by the San Framcisco fire,

The registraticn system did not really become active in California
until a new Land Titls Iaw became affective in 1915 as the result of an
initiative measure snacted at the gemeral election of November 3, 19il.

Whils thls act hax bsen supplemented in certaln minor respects, it has been
amended only ome. Chapter 293 of the Statutes of 1949, previding for the
withdrawal of lands from the registration system, was approved at the

gereral election of 1950, Since the bagic law is the result of an initiative
measure,; amendmente Jilkewise require a vote of the pecple ab a general elec-
tion. The enactment of amendmants is thus slow and cumbarsome.

D. PRESENT STATUS OF LAND TITIE SYSTEM.

The constitutionality of Californiatls original Land Title Sysiem was
sustained in the courts in the case of Robinson vs, Kerrigan, 151 Cal. 40,
20 P, 129 (1907). Subsequent cases have appeared io assume tha® applicabile
ity of the decision in that case to the new statute of 1915. Thers have
besn & mimber of oourt decisions, however, which hava tended to weaken ths
validity of 2 cerdificate of title., With reference to this situation,
Profegser Richard R, Powell, in hia book entitled "Regisiratian of the
Title t0 Land in the State of Kew York™, states thats

¥ serelisnce upon a sertificate of titls was unsafe if (8) soms
holder of a record interest abt the tims of rwegistration had not
been joined; or {b) the petition fajled to revesl that the lands
wors tidelands so as 19 muke the Joinder of the state i recussary
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act; or (c) an inspection of the premises would put one upen
notice as to outstanding rights; or {d) if there were irregulari-
ties in the registration proceeding. ¢ s « 7

The almost complete cessation of activity in the Californda Land Title
System cams as the resuli of the case entitled Gill vs. Frames Investment
Company. A certificate of registration had been issued cu certain property
wnich had appeared to be unincumbered. A mortgage had existed, howsver,
which waz later enforced against a sybssquent transferee who brought suit
sgainst the State Assurame Mund. A judgment was obtained against the fund
in 1937 in the amount of §,8,000, plus interest at 7%, which mot only
exhanatad ths fund but alsc left a deficit which, with accrued interest,
amcunted to $7,921,2L on June 30, 1952, Reperts have indicaisd thal bebwmen
1937 and 1949 only four originul certificates of titlie had been issusd in
the entire state, the latest registration being in 19L5.

On Jamary 10, 1952, the Division of State Lands advised the Governor
{pursusnt %o the provisions of Section 6211 of the Public Resources Code) N
that veports of activities from the twemty-one countiss of the state in .
which ths registration system was in effect showsd total fssuances of cer- a
tificates of title as follows:

Alamada 213 San Bernardino 17,617
Fresno 131 San Disgo 11,168
Humboldt 452 San Francisco 3h
Trperisl 80 San Luis Obispo 9
Inyo 5 Santa Barbara 1,629
Kern 227 Santa Crus 693
Ios Argeles 219,222 Sierra 8
Moro 5 Tulare 2
Orange 1,582 Ventura 7
Riverside 53

Thixtyesewen counties have reportad ag having had no transsciions whatewsr
under the Iand Title Law,
E. CONDUCT OF SURVEY.

ivem 26 of the mimtes of the meeting of ths State Lands Commission of
Decerber 21, 1949, reads in part as follows:

“The Commission was informed that in accordance with the suthority
granted the State Lands Commission by way of a speciil legisiative
appropriation for the purpbse, the Executive Officer recomrends
thut the Comwdssionts mandae to make 8 !comprehensive survey and
repord on the Torrsns Title Act of Californiat to the Tegislature,
be oarried out by means of writisn reports to the Commission by
qm’.léged experts in the fleld of land registration and regording
8¥5 2
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WiFor this purpose it is proposed that the surveys be conducted and
the reports be prepared as follows:

1. Field surveys and compilation of statistical and procsdural
data will be conducted:

a. State of Californda, by Division Staff,
b, Cook County, Illinois, by Iilinois Attorney.
e, Stats of Magsachusetis, by Massachusetis Attorney.

Consultation ard general supervision over field surveys and
compilations, by Masseshusetts Attornsy.

Compilation of Isgisiative history, and review and analysSis
of laws and court decisions:

a. PFor California, by School of Law, University of
Southem Califormia.

b. For Illincis and Massachusetts, by Massachusetts
Attorney.

Conclusions:

a. Main features of good forms of recoerdation and regise
tration systems, by Magsachusetis Attorney.
b. Applicsbility to Ca iformia, by Scheol of Law,

Univeraity of Southern Californis.

5. Recormendations: by State Lands Commission and Division
Staff,

"o effectuate the foregoing program, it is proposed to contract
for the services of M. James G, Short of Chicago, I1lincis, an
attornsy of over 20 years! experience in Cook County where the
Torrens aystem hag bsen used exieénsively, To him will be
assigned the field survey and compilations for that area.

"The field surveys and cewpilations for the Siate of Hassachu-
setts and the overations callsd for in Ttems %, 3b. ond ks abovs
are proposad tu be contracted for with Mr. Hathaniel C, Bidwell
of Boston, Massachusetts. Mr. Bidwell is a former Assistant
Attorney General of that State and has had a long expsrdience in
land title mabters thers, The State of Massachmsebds iz inown
'b*; te outstanding in itg land title laws and their administra-
Olta

¥At the suggestion of the Commission ab its meeting of November 21,
1949, conferences were had with the Desn of the Schocl of Law,
University of Scuthern California, with vegard to what portions

cf the antire study it might undertake. As a result the assign-
menks in Items 3o and b were tentabively sgresd upon.




By resolution the State Lands Commission approved the program and authorized
the negotiation and execution of the neceasary ocontracts. The studies
assigned were (uly made, and reports rendered. The report of the University
of Southern Califorrda, School of Law, wa® prepared by Miss Gertrude Greene
gard, Attorney at Law, and edited by Professor MofZatt Hanceck; all of it 1s
reproduced in this report. The other reports have been thoroughly reviewed
and form ths basis of soms of the conclusions made.
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Chapter 2: CONCIUSIONS.

A. RECORDING SYSTEM.

R In the reports made by the School of Law, University of Southern Cali-
fornia, and by Mr, Nathaniel O, Bidwell it has been emphasized that no regis-
B tration system could operate succesafully and efficiently in the absence of

& good recording system. This is for the reason that the latter forms the
baszis for the title ssarch and the preperation of an accurate abstract of
title which is a most important prerequisite to the issuance of a certificate.
The following conclusions muy be drawn from the material in these two reports

ragarding the mors imnortant defacts in the California system of recording:

1. Grantor-grantee index books in use by Recorders require exhsustive
and cumbersome searches through a chain of transactions and former
owners to determine with reasonable accuracy the history of title
to a piece of property and encumbrances of record against it. The

St chance2 of errors and omissions ere many,

2. No legal description is contained in the index, meking it necessary
for each document given by any one in the chain of title to be
examined to determine its effect, if any, on the property in ques~
tion,

3. Impertant yecords are kept separately in various offices other than
that of the Recorder. The County Clerk's office must be ¢tonsulted,
and the County Tax ®dllector's office; also the records of the Pro-
bate and Bankruptey Courts, and the assessment offices., This
situation leads to omissions and inacouracies, and is cumbersome.

L. A grantee is required to search all deeds in the record executed by
the grantor wiich convey neighboring lands to discover restrictions
2gainst the land the grantes acquires.

5. The records ;n the Recorder’s offices in the larger counties are
o bulky and voluminous, making the title search process a cumbersome
e ong.

6. Adverse possession, luck of capacity, and fraud are not a matter
of record.

B. 'REGISTRATION SYSTEM. i.ﬁ

A3 to the registration system, the reports of thoge employed to make the
survey lead to the following comelusions as to its important defects:

1. The State Apsurance Fund has been proven to be wulnerabis end will
continue to be 8o &s long as iv ttempte to insure the original
vertificate of title as well as errors that ocourred folluwing
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original registration, as long as it has to cope with increased
valuation with no increase in contribution to the Fund, aml as long
as deternination of the issuance of a certificate of title rests
upon abstracts that are based uwpon a faunlby recording system,

The Land Title Law provides for inadequate fees to support the
system, thus contributing to the tendency to ermploy insufficien‘b
and unskilled personnel to operate it,

The statutory requirement of a contribution of one ocmetenth of
one pexr cent of the assessed valuation of the property at the time
of its registration resulted in an assurance fund that ms too
small to carry the obligations that it was calied upon Lo moSsls

Sufficient doubt exists about the validity of a certificate of
title to have resulted in examinations of title going back of the
last certificats even though the Land Title Law is to the contrary.

The Land Title System entails the filing of more decumsnis in &
transaction than does the Recording System, and more elaborats
records mst be kept in the Registrar's office; consequently the
probability of occurrence of errors is greater.

A certificate of title merely shows a summary of encumbrances;
in many instances reference to the actual documents (on file with
the Registrar) and their intarpretation by an attormey is qeces-
S,

Property may not be acquired by adverse poassession under the
registration system once it has been registered. The Massachue
setts Land Title Law pexmits such form of acquisition.

)
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Through fraud and defects in the original registration proceed-
ings a purchaser of registered property may be subject to
interests which do not appear on the certificate. He may also
suffer loss through a forgery of his certificate of title,

A certificate of title issued subsequent to an initdal certificate
cannot have the legal status of the first one, which has the backe
ing of a court decree, because it is based upon an interpretation
by the Registrar of documents filed with him,

C. TITIE INSURANCE.

In the section of the main report dealing with title iusurance (Paxrt III,
Chapter 12), the procedures followed in the issuance of irsurance of this
chavacter are deseribed in full; and in Part IIX, Chapter 13, a schoduls of
feas is set forth for properties with values ranging up to $20,000. Insurance
of this character is an important element in land transactions in California,
ard is quite common in the case of recorded property. As to property

GIE % ¥
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registered under the provisions of the Land Title lew of California, title
insurance is a requisite by banks.or mortgage companies hefore property loans
are made,

The business of title insurance is closely linked with that of those

engaged in the making of abstracts of title for where a title insurance com-

pany has no local office for coverage of outlying territory it relies upon
the "plant" and expsiience of the local abstractor. In the aggregate the
titie insurance and abstracting business,asa private enterprise in
California, is a substantial one and may be considered an essential element in
the commercial and financial affairs of the State. This business makes poge
sible the extansive and rapid transactions in real property which are a
necessary part of the activities carried on in a rapidly developing area.
creation of any system of recording or registration of titles in such a mmner
as to impair the effectiveness of this business would retard the contimued
growth which this State may otherwise expect to have for marny years.

This zmme condition may no longey exist in the older eastern states where
the days of rapid development have passed and the turmover of real property has
slowed down, and thus the relatively minor reliance upon titls insurance in
that section of the country is explainable, But in California title insurance
iz now essential and will contime to be so for some time to coms.




Chapter 33 RECOMMENDATIONS.

It is apparent that in equity to the large number of holders of certifi-
cates of title issued under laws which created a fauliy sysbem, zome action
should be taken by way of a2 remedy. Only iwo alternatives appsar to be
practical: Either abolish the Land Title System sntirely, by appropriate
meanss or provide for a new system, with the defects in the present one
removed, to which certificate holders under the existing system could transier.
What zre believed to be appropriate steps to accomplish either alternmative are
discussed in what follows:

A. ABOLISHMENT OF IAND IITIE SYSIEM.

The existing Land Title System has resulited in the issuvance of cver
270,000 certificates of title, both original and subssguent, with probably
abou’; 70,000 parcels of property involved. Voluntary withdrawal from this
systam has been provided for by Chapter 293, Statutes of 1949, By following
the procedures set forth in that act, paying the Registrar a fee of $10 for
services rendered by his office, plus the Recorder's fees for recording and
indexding a certificate of discharge and the cancelled last certificate of
title, zn owner will have withdrawn his property from the Land Tiltle System
and the fact thereof will have been recorded. Whatever protection the Land
Title System afforded parties of intersst ix the property up to the time of
recording of the withdrawal is to remain unimpaired. Withdrawals ars being
made at the rate of approximately 2000 certificates per year currently.

This process may be considered to be the equivalent ¢f z voluntary transe
fer to the Recording System. Iaking such withdrawal or transfer mandatory
might be claimed {0 have deprived holders of certificates of title of rights
or privileges without just compensabion. However; in view of the condition of
the Assurance Fund and of the other defects previcusly noted in this report,
it is diffieult to =ee how any future transactions under the existing system
can be proven to pozsess anything more of value than wouid be the case were
that system abolished.

The mecnanics of abolishment of the Land Title System might best be put
in%o operaiion through the passage of & bill by the State Legislature and its
subseaquent approval by the voters of the State at a general election. Such a
bill showdd provide for the act to become effective at aome date well into the
future perhsps £ive years afiexr the date of the general slscltlon at which it
is approved. This is for the purpose of providing ample nobtics %o all partiss
at interest and to allow sufficient time for the processing of all, withdrawals
from the system. Care should be taken not tov impair or diminish righis of all
narties of inferest in the properties involvsd ag such rights existzd at the
time of withdrawal.

Actual termination of the system might be effected by = provision in the
bill which would completely discontimie the issuance of certificates of bitle
of all kinds ag of the selzcted effective date.
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B, TRANSFER 7O REVISED LAND TITIE SISTEM.

Consideration has been given to correcting the defects in the existing
land Title Law by amendment of that law itself. I might be possible 1o do
this, but there appear to be too mary practical difficulides. If, for
instance, the law were to be amended so that the Assurance Fund would protest
only against errors arising subsequant to the issuance of the originsl certifli-~
cate of title, it might well be claimed that certzain present holders of cerw-
tificates had been deprived of protection against ervors in the original
certifiicate, A change in the schedule of fees or in the amount required %o
be paid inte the Assurance Fund might bs handled by amendment, but there would
resuit the proviem of whai to do with present cerbiliczc helderss

Thase and other similar complications lead to the conclusion that it
would bs better to provide for termination of the present lLand Title System in
ihe mammer suggested in "A' of this chapter, ahowe, and for transfer to the
Recordation System or to & new Land Title System at the opticn of the koldsrs
of existing sertificates., All new registrations would cams direcily under ithe

e systen,
If this alternative is %o become a reality, an entirely new land title
T lzw should be drafted. It could eontain many of the provisions of the exist-

ing law, and should incorporate the following changss or additions:

O 1. The Assuranes Fund should be applicable only fer errors or omis-
sions occurring after issuance of the ordgingl certificate «f title.

2. There should be & 1imit a3 30 the amount of ligbility in any ons
case, probably the sssessed valuation of the interest or estais
concezrned at the time the loss scourred.

3+« A charge should be made upen the issusncs of sach snbsequent certifi-
cate of title for zugmenting ths Assurence Fund. This charge sheuld
be related to the assessed value of the proparty at the tims of
issuanes of the subsequent cartificate.

Lo Fees for services performed by the Registrart!s office should bs more
closely related to the costs of such services.

5, Examiners of title should be appointed by ths Court, and should be
pald out of funds asoruing to the county out of fees for sarvices
randered in the Registrars office.

&. Thers should be a State Inspector of land Title Registration in the
Division of State Lands to carry out the specific duties assigned to
the State Landas Commission in Ssebion 6213 of ths Public Resources
Code and in particular te sonsull with county registrars of land
titles ard make such suggrstions and reconmendations to them a3
0 daamsd desiralls with a viewto improving methodsused and assigning
adequate and pompotent parsonndl.

i Gom 1692




.......

®

STANDARD

W it oy W

Sl

- alternates iz Wltimately adopted, certain changes are indicated in the laws

STANDARD BaP

7. Provision should be mads for referendum elections in each county

so that the voters in each car: decide for themsslves which altere
native should prevail within the county.

In the report of Mr. Nathaniel B, Bldwell it was recommended that con-
sideration be given to the creation of one or more Land Courts in California
similar to that which has teen in existemse for over fifty ysars in Msssg-
chmsetts, The jurisdiction of such a court is confined solely to land titles,
and the rmembere of the court and 1ts staff are skilled and experienced in land
title matters, While the principal activity of such a court is with rewpect
W procedures related to land title registrations, all types of judicial
agticrna involving land titlss are handied, such am quist &idle gobilons, fore-
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ciosure and rederption procesdings relating to tax titlss, ets,

Since the creation of a Land Court in Califormia is a matter affecting
the Judicial system of the State ard is beyond the experdemce and purview of
the State lands Commission, no recommendation is made in thds respect other
than that it be given dve vonsiderstion in ths additionsd lnvestigations muge
gested later 4in Part I of this report.

C. CHANGES IN RECORDATION STSTEN,

A8 stated previcusly, no land title system can operate satisfactorily
witheoot a good recording system. Therefors, whether either of the foregoing

of California pertaining 4o the recording of deeds and other instmments
relating to real property. Thess changes can be accomplished without recowrse

to a referendun, as the basic laws were Jegisiative snactments oniy. The
changesa recommardiod 510:

1. Grantoregrantee indexes should show a legsl desexiption of the
property involved,

2. Trast indexes should be provided so that all transsctions imelve
ing a specific parcal of property would be listed on a page
contalning a lsgel deamcription of the prepsety invelved.

3, ALL yecords of transfers of or encumbrances on property should be
racorded in the same office, i.8., the Recorderis.

s IN CORCLUSION,

It 1s vecomsended that this repers be reformed by the Siste Legislature
to an appropriate interim comdttee, with instructions o meke investigations,
conduet heardings, and otherwise supplemsnt the studies hersin reported upon,
with & viow %0 the preparation of lsgisistion thet will provide the citizens
of the State of Galiformia with a scund meb of laww governing transactions in
raal property.




