stated that the Courtty of Santa 3arbarzs had withdrawn its objection to the
geophysical sxplorations requssted. ‘

Messrs. J. F. Goux, Curtis Johnson, and Ho C, Bemis appeared before the
Commission to give their reasons as to why & geophysical explorstion permit
should be issued,

Mr. Curtis Johnson was asked if the Humble 0il and Compary waild go
shead with rxploration operations (if a permit was granted) even though they
migh® not lxter be able to drill. He said "Yea®, and explaired why. He was
then requesved to write 3 lsttar to the Commission to that effect,

Mr. H. G, Bemis, Chief Geophysicist of the Standard 0il Compamy of California,
asked that he be furnished with a copy of this mimute itam, to be addrsssed
to him c¢/o Standard (i1 Company, P. O. Box 278, 0Oildals, California.,

UPON MOTION DULY MADE AND UNANTHOUSLY CARRIED, ACTION UPON THE REQUEST (¥ THE
HUMELE OIL AND REFINING COMPANY FOR A FERMIT TG COMWCT SUBMARINE GEOPHYSICAL
EXPLORATION OPERATIONS ON THOSE TIDE AND SUBMERGED LANDS UNDER THE JURISDICTION
OF THE STATE LANDS COMMISSION IYING WESTERLY OF THE EASTERLY LIMITS OF THE CITY
(F SANTA BARBARA, AS EXTENCED, EASTERLY OF THE WESTERLY LIMITS OF THE CITI OF
SANTA BARBARA, AS EXTENDED, AND SOUTHERLY CF AN EAST-WEST LINE TWO MILES OFF-
SHORE FROM THE OLD SANTA BARBARA LIGHTHOUSE, IS TO FE HELD IN ABEYANCE PENDING
A SPECIAL MEETING OF THE STATE LANDS COMMISSION.

8. (TORRENS TICIX SYSTEM - W.0. 252.) A% the meeting on December 5, 1952
(Mmte Item 31, Page 1678), a discussion was had of a draft of the SUMMRY
AND RECCMMENDATTINS of a report prepared on the Torrens Tiils System, as
required by the Nadget Act of 1545, At that meeting it was decided o
defer action pending further discussion and revision,

As a vesult of an exchange of correspondence and further informal diacussion
at the mecting of the Commission on December 18, 1952, esrtain revisions have
been made to the draft of the SUMMARY AND RECOMMENDATIORS that was under
consideration at the meeting of December 5, 1952. These wers subwitted to
the Members of the Commission by letter dated Decembsr 29, 1952.

UPON MOTION TNLY MADE AND UNANIMOUSLY CARRIED, A RESOLUTION WAS ADOPEED
APPROVING 15 SUMMARY AND RECOMENTATIONS OF THE TORRERS TTTLE REPORYT AS
ATTACYED HERETO, AND AUTHORIZING THE PRINTING OF THE ENTIRE COMPOSITE
REPCRT AND ITS REFERRAL, TOGETHER WITH THE SUMMARY AND RECOMMENDATIONS, TO
THE STATE TEGISLATURE,

*qyu 1707
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FART 1
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Chapter 1: INTRODIXTORY.

4. AUTHORITY.

For some years past the Assurance Fund established under the provisions
of the previously enacted laws for the certification of land titles bas been
overdrawn as the result of a court decres. Hpplications for origined certifi-
cates of title have ceased to be made, and the holders of a large number of
cartifinates have. faund themselvse vith no financisl proteciisn as fal as the
registration system is concerned. Fesling that the cireussisnces warranted
remedial action end that the participants in the State’s lad title registra-
tion system were possibly entitied to some form of relief, (hs Sisbe Legisla-
ture directed that the survey on which this repcort is vased be made and
provided funds for-the purpose. This was ascomplished by the fallowing item
conteinsd in the Budget Ach of 15h5:

"For comprahsnsive survsy and report with recommendations to

tne legislature on the land title law, commonly called the
Torrens Title Law, Division of State Lands, Department of
Finance, payable from the State Lands Act Fud eveescacwe= 10,6007

Section $211 of the Publice Resaurces Code of the State of California
roads as followss —

"Land titles: Inapection and investigations: Raeports and
rscommendstions, The Commission may, not more often then
once in two years, inspect and investigate conditions in
the various cougties in respect to land titles, It chall
annuslly repsrt thereon to the Governor snd shall, prier
tc esch regular session, raport teo the legislature, making
such reconmendations &8s it deems proper and necessary., The
pomnissicn: may coasult with and advizs county registisrs of
land titles and mske such suggestions and recormendations
to them as it deems desirable.

Therefore, under ine suthority and by direction of the two forepoing
legislative ennciments, this report is submitted,

B. PROCEDURE IN REGISTRATION OF TITLE.

v——

The procedura followsd in registering rexl property in Californis and
in obbaining & zertificats of title thersfor is similar to that usged in an
ordinary civil court zetion. It reguirss the £iling of x petition, similar
o a complaint, the giving of notice to interessted psrsans by perzonal
service or by publication, a court herring similar to those in ordinary
court sctions, and a deores rendered by the dourd and entered in the same
nanner &2 3 Judgment. A dacres results which purportz to bs a conclusive
determination of all persons' interests in the property.

wlo
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The decree orders the Registrar of Titles to issue a certificate of
title which states who owns the property andwhat interssts others have in
it. It lists all proven liens, encumbrances and other charges against the
land,

After property has once been brought under the provisions of the Land
Title Law, subsequent transfers of that property are made by £3ling the deed
with ths Registrar, together with the duplicate of the certificate of title,
aad having & new certificate issuned by the Registrar.

C. IEGISIATIVE HISTORY.

In 1893 the State Legislaiure provided for a Legislative Commission of
five members; with instructions tc examine and report on the Torrsns land
title act of Australia. As a resull there was approved on March 17, 1897,
an act "for the certification of land titles and the simplification of trans- - -
fer of real estate.” This law lay dormant for eleven years, the first E
certilicate thersunder being issued in 1908,

The "McEnerny" or "Burnt Records" Act of 1906 accounts for some of the
inertia that prevaliled, as this law provided a means ni establishing owner-
ship of land bty Judicial procedure wvhere the public racords had been
destroyed by the San Francisco fire.

The registration system did not really become active in California
until a new lLand Title Law bacame effective in 1915 as the result of an
initiative measure enacted at the general election of November 3, 191k.
While this act has hean supplemented in certain mizior respects, it has been
amended only once, Chapter 293 of the Statutes of 1949, providing for the
withdrawal of lands from the registration system, was approved at the
general election of 1950. Since the basic law is the result of an initiative
measure, amendments likewise require a vote of the peaple at a general elec-
tion. The enactment of amendments is thus slow and cumbersoms,

D. PRESENT STATUS OF LAND TITLE SYSTEM. i <

The constitutionality of California's original Land Tizla System was
sustained in the courts in the case of Robinson vs. Kerrigan, 151 Cal. kO,
90 P. 129 (1907). Subsequent cases have appeared to azsume the applicabil-
ity of the decision in that case to the new statute of 1915. Thera have
been a number of court decisions, however, which have tended to weaken the
validity of a certificate of title. With reference to this siiuation,
Professor Richard R. Powell, in his buok entitled "Registration of the
Titls to Isend in the State of New Yorkd, states that:

®...reliance upon & certificate of title was unsafs if (&) some
holder of & resord interest at the time of registration had not
been joined; or (b) the petition failed to vevexl that the lands
were tidelands s¢ &5 to make the Joluder of the state a necessary
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act; er (¢) an inspection of the premises would put one upon
notice as to outstanding rights; or (d) if there were irregu-
larities in the registration proceeding. + . + "

The almost complets ccvaation of activity in the California Land Title
System came as the result of the case entitled Gill vs, Frances Investment
Company, A certificate of registration had besn issued on certain property
which had appeared to Le unincumbered, A mortgage had existed, however,
which was later enforced against a subsequent tranaferise who brought suit
against the State Assurance Fund., A judgsent was obtained against the fund
in 1937 in the amount of 18,000, plus interest at 7%, which not only
exhiusted the fund but also left a deficit which, with acormed interast,
ampunied to $7,921.21 on June 30, 1972. Reéports have indicated that betwesn
1937 and 1949 only four original ce: - ificates of title had besn issued in
the entire state, the latest registration being in 1945.

On Jamuary 10, 1952, the Division of State Lands advized the Governox
(pursuant to the provisions of Section 6211 of the Publis Rescurces Cods)
that reports of activities from the twenty~one countiss of the state in
which the registration system was in affect showed total issuances of cer-
tificates of title as follows:

Alsmeda 213 San Bsrnardine - 17,617
Fresno 131 San Diego 13,168
Humboldt Li52 ~ San Francisco

Imperiai 80
Inyo 5
Kemn 227
Los Angeles 219,222
Merced 1
Mono

San Iuis Obispo b2
Sants Crug 693
Sierra 8

Sonona 1,307
Tulare 142

5 :
Orange 1,582 Ventura 7
Riverside 453

Thirty-seven counties have reportsd as having had no transactions whatever
under the Land Title Law.

E. CONDUCT OF SURVEY.

Item 26 of the minutes of the meeting of the Stats Lands Commission of
December 21, 1949, rcads in part ss follows:

"The Commiesion was informed that in accordsnce with the auwthority
granted the State lands Comission by way of & special legislative
apr~opriation for the purpose, the Executive Officer recommends
that the Gormission's mandate to make & !comprshensive survey and
==port on the Torians Title Act of California’ to the lLegislaturs,
be carried out b =ans of written reports to ths Commission by
quag‘:ied experts in the fiald of land registration and recording
syaiems.
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"For this purpose it is proposed that the surveys be conducted amd
the reprrts be rreparsd as follows:

1. Fleld swrveys and compilation of stavistical and procedural
data will be conducted:

a. State of California, by Division Staff.
b, Cook County, Illinois, by Illinois Attorney.
¢c. State of Massachusetts, by Massachusetts Attorney.

2. Consultation and general supt rvision over field surveys and
compilations, by Massachusotts Attorneye

3+ Compilation of legislative history, and revisw and analysis
of laws and court decisions:

a. For California, by School of Law, University of
Southern {alifornia, :

b. For Illindis and Massachusstis, by Massachusetis
Attorney.

L, Conclusions:

a. Main features of good forus of rscordation and regise
tration systems, by Massachusetts Attorney.

b. Applicability te Califorrda, by School of Law,
University of Southern Califortia.

5. Recommendations: by State Lands Commission and Division
Staff. ‘

"o effectuate the foregoing program, it is proposed %o contract
for the services of Mr, James C, Short of Chicago, Illinois, an
attormey of over 20 years' experdence in Cook County where the
Torrens system has baen used extensively, To him will be
assigned the field survey and compilations for that arez.

"The field surveys and corpilations for the State of Massachue
satts and the operations called for in Items 2, 3b, and La above
ars proposed Lo be contracted for with Mr. Nathaniel C, Bidwell
of Boston, Massachusetis. Mr. Bidwell is a former Assistant
Attorney General of that State and has had a long experience in
land title matters there, The State of Massachusetts is known

Zg be outstanding in Its land title laws and theiyr administra-
o) (N

Bt the suggestion of the Commission at its meeting of November 21,
1949, conferences were had with the D2an of the School of Law,
University of Southern Californiz, with regard ‘o what portions

of the entire study it might underteke., As a result the assign=
ments in Items 35 sndLib were tentatively agreed upond®
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By resolution the Stats lands Commission approved the program and suthordized
the negotiation and execution of the necessary contracts. The studies
assigned were duly made, and reports rendered. The report of the University
of Southern California, School of Law, wea prepared by Miss Gertrude Creen=
gard, Attorney at Law, and edited by Professor Moffatf Hancocks all of it is
reproduced in this report. The cther reports have bsea thoroughly reviewed
and form th2 basis of some of the conclusions made,




Chapter 2: CONCLUSIONS.

&. RECORDING SISTEM.

In tha reportz made by the School of Law, University of Southern Cali-
fornia, and by ¥r, Nathaniel C. Bidwell it has besn emphasized that no regis-
tration aystem could operate successfuvlly and efficientiy in the abmence of
a good recording system. This ig for ths reason thai the latier forms ths
baaisg for the title sesarch and the preparetion of an acourate abstract of
title which ie a most inportant prerequisite to the iszuance of a certificate.
The following conclusions msy bs drawn fiom the matsrial in these two reports
regarding the more important defacts in the California system of recording:

' tor-grantee index books in use by Recorders require sxhaustive
and cuabersome searches through a chain of transactions and former
owrers to determine with reasonable accuracy the history of titls
to a piece of property and encumbrances of racerd againat it. The
chances of errors and cnissions ars many.

No legal description is contained in the index, making it necsssary
2oy each document given by any one in the chain of title to be
axamined to determine its effect, if any, on the prcperty in ques-
tion.

Important records are kept separately in various offices other than
that of the Recorder. The County Clerk®s office must be consulted,
and the County Tax Collsctorts office; also the records of ths Pro-
bate ard Bankruptey Courts, and the assessment offices. This
gituation leads to omissions and insccuracies, and is cumbersoms,

Ly A grantee iz recuired to search all deeds in the record executed by
the gremtor which convey neighboring lands to discover restrictions
against the land the graniee acouires.

5. "The records in the Regorder's offices in ths larger counties are
bulky and voluminous, making the title szarch proscess a cumbersoms
one,

6. Adverss possession, lack of capasity, and fraud are not a matter
of rooord,

B. REGISYRATION SYSTEM.

s to the xegistration sysiem, the reports of those employsd to make the
sureyy lead t9 the fellowing conciusions as to ids important defects:

1. The Stats Assurance Fund hag been proven to be wulnersbie and will
contirue Lo be so as long as it atbtenpts {2 insure the original
carbifiogte of title as well az errors that oscurred following
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original registration, as long as it has t¢ cope with increased
valuation with o increase in contribution to the Fund, and as long
as determinaticn of the issuamce of a certificate of title rests
upon abatracts that are based upon a faulbty recording systen.

The Land Title Law provides for inadequate fees to support the
system, thus contributing to the tendency te employ insufficient
and unskilled personnel to oparate it.

The statutory requirement of & contritution of one ome-tenth of
one per cent of the assessed valuation of the property at the time
of its registration resulted in an sssurancs fund that was too
small o carry the obligations that it was called upon to meet.

Sufficient doubt exists about the validity of a certificats of
titls to have resulted in examinations of title going back of ihe
last cextificate even though the Land Title Law is t¢ the contrary.

The Land Title System entalls the £iling of more documents in a
trangsaction than does the Recording System, and more elaborate
records must be kept in the Registraris office; consequently the
probability of occourrence of errors is greater.

A certificate of title merely shows a summary of encumbrances;
in many instances reference to the sctual documents (on file with
the Registrar) and their interpretation by an attorney is neces-
S8YY .

Propsrty may not be acquired by adverse possession under the
registration system once it haz been repistered. The Magsachu~-
sebtts Land Title Law permits such form of acquisition.

Through fraud and dsfects in the ordiginal registration proceeds
ings 3 purchaser of regisztered property may be subjeeh to
interests which do mot appsar on the gertificate. He may also
suffer loss through a forgery of his certificate of title.

A certificate of title issued subsequent to an inikial certificate
carmot have the legal status of the first one, which has the backe
ing of a cowrd decree, bscause it is based upon an interpretation
by the Registrar of documents filed with him.

Gosts to the owner of a parcel of land that is under the regisirse
tion system, for services and protection equivalent to that
sfforded by the recordation and land title insurance sysiem, ars
agual to and often greater than the costs of the latter; in addi-
tdon there ig = substanitdal subsidy of public funds.




Chapter 3t RECOMMENDATIONS,

It is apparent that in equity %o the Xarge number of helders of certifi-
cates of title issued under laws which created a faulty system, some action
should be taken by way of a remedy. Only two alternatives appear to be
practical: Either abolish the Land Title System entirely, by appropriate
means; or provide for a new system; with the defects in the present one
removed; to which certificate holders under the existing system could trans-
fer. Whal are believed to bLe appropriate steps Lo accomplish either alterna-
tive are discussed in what follows.

A. ABOLISHMENT OF IAND TITLE SYSTEM.

The existing Land Title System has resulted in the issuvance of over
270,000 certificates of title, both original and subsequent, with probably
about 772,000 parcels of property involved. Voluntary withdrawal from this
system has been provided foy by Chapter 293, Statutes of 1949. By following
the procedures set forth in that act, paying the Registrar a fee of $10 for
services rendered by his office, plus the Recoxrderts fees for racording and
indexing a certificate of discharge and the cancelled last gertificate of
title, an owner will have withdrawn his property from the Land Titls System
&énd the fact thereof will have been recorded. Whatevar protection the Land
Title System afforded paxties of interest in the property up to the tima of
recording of the withdrawal is to remein unimpsired. Withdrawals are being
made at the rate of approximately 2000 parcels per yesar currently.

This process may be considered to be the equivaient of a voluntary trans-
fer to the Recording System. If nothing further ls done by way of legislstion
and a refersndum it may ressonably be expected that a complete transZer to the

Recording System would result in perhaps fifteen to twenty years. This would
be the simplest solubien to the problem of abolishing the Land Title Systenm,
but it cannot be recommended because of the large loss in publis funds result~
ing from contimuing the present system over that length of time. Annual losses
are currently well in excess of $100,000.

The mechanics of abolishment of the Land Title System might best be put
inta operation through passage of a bill by the State Legislature and its
subsequent approval by the voters of the State at a general elecbion. Such &
bill should provide for the act to become effeciive at some date well into the
future, perhaps five years after thes date of the general election at which i
is approved. This is for the purpose of providing ampls notice to all parties
at interest ard te allow sufficient time for the processing of all withdrawals
from the system.

Hekdng such withdrawel or transfer mandatory might be claimsd to have
deprived helders of cerbifjcates of title of rights oF priviisssz withoub Just
compensation. However; in view of the sond:iiyzm o7 the fz.urzucs Fund and of
the other defects previously noted in this weport, it i: ZIfficult to ses how
any fubure transactions under the existing systsm c=n ts proven Lo possess
saything more of value than would be the cess wers that system sbolishad.

Actusl termination of the aysitem might be effected by & provision in the
bill which wonld discontinue complstely the issuance of certificstes of title
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of all kinds as of the selscted effective date, Care should be taken not to
impair or diminish rights of all parties of interest in the properties
involved as such rights existad at ths time of withdvawal.

B. IRANSFER 70 REVISED LAND TITIE SISTEM,

Consideration has been given to correcting the defects in the existing
Tand Title Law by amendment of that law itself, It might be possible to do
this, but there appear %o be t60 many practical difffeulties. If, for
instance, the law wers to be amerded so that the Assurance Fund would protect
only against errors arising subzequent to the issuance of the aripinal certifi-
cate of title, it might well be claimed that certain present holders of cor=
tficatss had boen denrived of protection agalnst errors in the origimal
certificate. A change in the schedule of fess or in the amount reguired to
be paid into the Assurance Fund might be handled by amendment, btut there would
result the problem of what to do with present certificats holders.

These and other zimilar complications lead to the conclusion tnnt it
wouid be botier to provida for terminetion of the present Lend Title System in
the mennsr suggested in M of this chapter, above, and for transfer to the
Recordation System or to a mew Land Title System at the option of the holders
of existing certificates, All new registrations would come directly under tha
new system,

- If this alternative is to becoms a reality, an entirely new land title
law should be drafted. It could contain many of the provisions of the existe
ing law, angd should incorporate the following changss or adaitions:

1. 7The Assurance Fund should be applicable onily for errers or omis-
sions occurring after issuance of the original certificate of title.

2» There should be a limit as to the amount of liability in ary oue
case, probably the assessed valuvation of the interest or estate
concernsd at the time the loss occurred.

A charge should be mede upon the issusmwe of each subsequent certifi-
cate of title for augmenting the Assurancs Fund. This charge should
be related to the assessed value of the property at the time of
issuance of the subsequent certificate.

Fees for serwvices performad by the Registrarts office should be more
closely related o the costs of such services.

Examiners of title sheuld be appeinted by the Court, and should be
paid out of funds accruing to the county ovt of fees for services
rendered in the Registrar!s office.

Theye should be & State Inspector of Land Title Rugistration in the
Divisicon of State Iards to cavry oubd the specifis dutles sszigned to
the State Tands Commission in Seetion 6211 of tae Public Reacurces
Code and in particular to consuit with county registrars of land
titleses and make such suggestions and recormendations to them as
Qesmed desirable with a view Lo Improving mebthods used and assigning
ademuate and competont, personnsl.
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7. Provision should be made for referendum elscticns in each county
so that the voters in each can decide for themselwves which altere
native should prevail within the county.

In the report of Mr, Nathaniel B. Bidwell it was recommended that con-
sideration be given %o the creation of one or more Land Courts irn Califomia
similar to that which has been in existence for over fifty yesrs in Massa-
chusetts. The jurisdiction of such 2 court is confined solely to land titles,
and the members of “he court and its staff are skilled and experienced in land
title matters. While the principal activity of such a court is with respect
to procedures related to land title registrations, all types of judicial
actions involving land titles are handled, such as quiet title actions, fore-
closure and redempiion proceedings relating to tax titles, ete.

The c¢creation of one or more Land Courts in California would require a
major veorganization of the judicial system of the State, and it is believed
that the results that would be obtained would not justify such action.
Accordingly their establishment is opposed.

C. CHANGES IN RECORDATION SISIEM.

L5 stated previously, no land title system can operate satisfactorily
without a good recording system. Therefore, whether either of the foregoing
altermates is vltimetely adopted, certain changes are ingicated in the laws
. of Califormia pertaining to the recording of deeds and other instruments
relating to real property. These changes can be accomplished without recourss
te 2 referendum, as the basic laws were lsgislative cnactments only. The
changes recommended ars:

i. Grantor-grantee indsxes should show - legal description of the
property invoived,

2. T;-act indexes should be provided so¢ that all transactions involv-
ing a specific parcel of property would be listed on a page
containing a lsgal description of the property involved.

3+ All records of transfers of or encunbrances on property should be
recorded in the same office, i.e., the Recorder!s.

D. IN CONCLUSION,

Ev?n thaugh 2 rew land title system is adopted with the vevisions suge
gested in Section B of Chapter 3, above, it is not believed that it can be
made to operate as effectively end esonomically as can the recordation system.
It would be unwise to attempt o remedy the present unsatisfactory conditions
by appropriating State monies to restare the Assurance Fund; the vulnerabiiity
0.:‘: the fund would st32) exist. It is thervefore vecommended that the Land
Title System of California, as provided for by the iniative snactment of
November 3, 191L, be abolisted, and that the Stete Legislature resommend to
the elsctorate the adoption of a measurs that will accomplish this end,
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It would appear that these who own proparty for which certificates ef title
have been issued are not fully aware of the defects in the Land Title Systex
and of the fact that the costs of supporting this system are greatly in
excess of any benefits received. It is accordingly recommended that the
SUMMARY AND RECOMMENDATIONS of this report be given wide distribution.

STATE OF CALIFORNIA
STATE LANDS COMMISSICN

James 5, Dean, Ghalrman Dace)

Uoodwin J. Koight, Hember (bate)

Robert ¢, Kiriaiood, Bember Nate)




