9, (RULES AND REGULATIONS FOR GEOLOGICAL AND GEOPHYSICAL SURVEY PERMITS -
W. O. 1855,) The following report was presented to the Comuission:

"At the meeting of Februsiy 9, 1956 the Commission requested the
Western 01l and Gas Aszociation and directed the staff to present
full analyses of the problems attendant to specification of any
geological o gsophysical exploration survey permit requirsment
that exploration results be made available to the Commission for
utilization in tlie classification of State lands considered for
oil and' gams lease offer under the Public Resources Code, On
April 4, 1956 the Western 0il and Gas Association reported on

the status of conaiderat:.on of this subject as follows:

tState Lands Commissicn
State Capitol Building
Sacramento, California

Gentlemen:

'The Western 011 and Gas Association refers to the
question which your Coomission recently put to the Associa-
tion as follows:

"If a company holds a permit for geophysical ex~
ploration and core drilling on lands not under
lease offshore, should that company be required

to make available to the Coemission the results

of that geophysical exploration and core drilling,
or under what circumstances should this informa-
tion be regquired to be made available, if at aliew

'The Association has been working for smme time ard is
still actively working on an answer to this question, ard in
order to -enable the Assoclation to continue its efforts it
is requested the Commission allow us until May 15, 1956, to
present an answer to the Commission's question.

tIn the meantime, it is requested that core drilling
operations and geophysical exploration on tide and submerged
lands be continued in accordarice with the Interim Regulations
adopted by the Commission on August 1d, 1955,

¥Yours very truly,
/s/  Johm W. Hancock

John W. Hancock
President!

Cmmsol was publiahed in the Asaembly Daily Journal relating to the
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power of the State Lands Commission to offer for bid oil leases
on tide and submerged land 'nmot within the known geologic struc-
ture? without first making surveys so determining. A copy of
the full opinion is attached. Alsc, on April 5, 1956 further
opinion on this same subject was requested from the Office of
the Attorney General, a copy of which request is also athached
followed by a copy of the reply under date of April 6, 1956."

UPON MOTION DULY MADE AND UNANIMOUSLY CARRIED, IT WAS RESOLVED AS FOLLOWS:

THE COMMISSION ASSENTS TO THE REQUEST OF THE WESTERN OIL AND GAS ASSOCIATION
TO ALLOW UNTIL MAY 15, 1956 FOR THE PRESENTATION OF THE REPORTS AND ANALYSES
ON THE PROBLEMS OF SPECIFICATION OF GEOLOGICAL AND GEOPHYS1ICAL EXPLORATION
SURVEY RBQUIZEMENTS HEIATING TO AVAILABILITY OF DATA RESULTING FROM EXPLORA-
TIONS UNDER SUCH PERMITS.

Attachments: .
Opinion of legislative Counsel of 2/7/56
Request for Informal Opinion of 4/5/56
Informal Cpinion of 4/6/56
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OL/INION OF LEGISLATIVE COUNSEL

State of California
Of fice of Lezislative Counsel
Sacranento, California

February 7, 1956

Honorable Allen Miller
205 Mission Building
..... : , San Fernando, Califormia

Ticeland 0il Luases - #3969

Dear Mr. Miller:
QUESTION

You lhave asked if the State Lands Cowmmission has the power to offer for
bid, oil leases eon tide and sutmerged lands "not within & known geclogic
structure,” without {irst making surveys so determining.

CPINION

..» It is owr copinion. that such a survey would not be required in 212 in-
stances. Where the cominission has ary reasonable Dasis for determining
that the lands are "not within a known gaologic structure," we believe
that the ccurts will uphold that determination whether or not a survey
was made.

ANALYSIS

The provision %o which your question is directed ie contained in Section
€827 cf the Fublic Nescurces Ccde, That section preseribes the royalties
10 be spezified by the State lands Commission in offeving for bid oil or
gas leases on state tide ard subtmerged londs. The amcunt of the royslty
¢iffers, based on whether or not the lands are within a known geologic
structure of a producing oil or gas field. The commission is recuired

t¢ make the determination as to whether the lands are within such a known
gevlogic structure.

. The datermination imwvolves, of course, the exercise of the Judgment, a

discretionary matter. Such a determination, if not arbitrary, ca;\r:‘.c Lovs

or fraudulent, will be sustained by the courts, generally speasking

there is any reasonable basis to support it. (Dank of Ital (1.9&6‘

Cal. 13 Mchonoush v. Goodcell (1939), 13 Cal. 2d 7433 2 Cal. Jur, 24 37")

However, unlese thsre are fects that Justify the coxmnis:sion's conclusion,

. the act of making the determination is arbitrary (McDoxxough v. Goodesll

- ® (1939}, 13 Cal. 24 741).
ST Thus, wa believe that the detemnation by the commission that certain

%ide and submerged lands ara not within a known geologic structurs will
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be sustained if there exist facts on which such a determinatior can be
reascnably based. A4s to whether or not a survey would be required to
obtain facts would depend on the circumstances and, conceivably, where
no facts were avajlable and no-other means of securing them was possitle,
a survey would bs necessary. Hcwever, if facis exist on which to base
the determination, the manner in wnich they are obtained is immaterial
to the validity of the determinaztion.,

Very truly yours,

Ralph N. Kleps
Legislative Counsel

By
George H. Murphy
Deputy




Eonoradbls Edmund G. Browm, Abtlorney Geanral
Departnent of Justice
62 State Building File No. W. 0. 396.38
Ios Angeles 12, Taliformia
Date: April &, 1955
Attention: Mr. Walter S. Rountree
Assistant Attorney General Subject: Reguest for
Informal Opinion

From: State Lands Commission

Section 6827 of Chapter 172L, California Statutes of 1957, reads in part as
follows:

"When state lands, including tide and submerged Zands, offered for leasec
by the commission are lands within the known geologic structure, as deter-
mined by the commission, of a oroducing oil or gas field at the dste of
issuance by the commission of an invitation to bid for an oil and gas Jease
thereon, the commission shall specify a fixed royaliy on 0il of not less
than 16-2/3 percent or & slidmg scale royslty comencing at not less than
16-2/3 percent up to a meximum percentage specified in the invitation to
bid to be paid on the aversge production of oil per well per day under such
lease, ..."

Elsewhere in Section 6627 the following statement is wmades

"When siate tide and submerged lands offered for lease by the commissison
are lands not within the known geologic structure, as determined by tha com-
mssz.on, of a producing oil or gas field al the date of issuance by tae coi-
mission of an invitation to bid for an oil or gas leese thereon, ths commis-
sion shall specify a flat-rate roysliy to be paid under such leage of 123
percent in kind, or of 122 percent of the current market price or the price
received for the production removed or sold from the leased land, ..."

$ would appear that the State Lands Commission, befora offering tide and sub-
merged lands for an oil or gas lease thereon, must determine the category of
said lands.

Situations have arisen where definite information is not availadle i the Com-
nission &s to whether the landy involved lis within the kmown geologic struc-
ture of a producing oil and gas field.

Under these circumstances, may the Commission make a detexmingtion to the
sffect that said lands ore not within the known geologic structure of a pro-
ducing oil and gas field?

RURUS W. PUTNAM
Executive O0fficer

RWP3dS
SUBMITTED IN IJUPLICATE
C.Ce = Mr, Fravk J. Mackin, Assistant Attorney General, @ A.
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folonel Fufus W, Petnam Dats: Arril 6, 1956

Executive Ufficar

State Lands Commission File No,: W, 0. 396.3

302 State Building

Los Angeles 12, CUalifornia Sukject: Determination by
Commission as to whether tide
and submerged lands are withia

From: Department of Justice a known geologlc structure of
a producing oil and gas field.

Under date of April 5, 1956, you inquire as to whether the State Lands Cormicsion
nay mske & determination as to whether state tide and sulmerged lands are within

or without the known geologic structure of a producing oil or gas field in cases

vhere “definite information is not-available to the Cammission" on the subject.

Section 6827 of the Public Regsources Code {St-ts. 1955, Ch. 172k, Sec. 7) re~
quires such a determination by the Commissionr in order that the invitat«ian for
bids for an oil and gas lemse on said lands may specify the royalties prescrided
in said section. Different royalties are prescribed, dependent upon whether the
lands are detexmined to be within or without such a geoclogic structure. :

4 determination of this nature cannot bs grounded upon mere conjecture or surmise.
You state that sitnations have srisen where "definite information® is not avail-
able to the Commission. The term "definite" is relative and is s matter of
degree, the extent of which depends upon the circumsiances of s situdtion. If
definite information were understood to mean poxitive assurance, such informstion
could only be obilsined by tha actual drﬂling of an oil cor gas weill,- and even
then the knowlsdge gained might be subject to uncertainties as to ﬂm extent and
character of the geologic structure, Whether the strurture, if one were found tc
srist, would constitute a part of "the knowa geclogic structure of a pmducmg
021 or gas field" might siill remain in doubt. This is wiat is required to be
deteriiined by striet construction of the language. But it is our belief that i
was not the intent of the legislature that the determination need be based upon
exact or indisputable knowladge. The maximum that cculd be gained even through
e expenditure of millicas by the State for expioratory surveys would not furaish
such knowledge.

flowever, a determination must have a reasonable degree of factual basis for iis

support. Our information is that core samples from drillings and records of
gecphysical explorations would constitute the most reliable data. In the gbsance
of such information, it is possible that opinion evidencs of exparis in the
f£ields of geology and geophysics might afford a rsagonable basis upon which a
Uotermination might be made-

The legiziature has committed the making of this determinstion of finding to the
Commissitn. This inwsives the exercise of its Judgment. In this excrcise it nust
not act “arbitrarily, gapriciously or fraudulently’, anxd to avoid arbitrary
action there most Ve sufficient factual basis for its conclusion. (McDorough v

at the

Goodeell {2939), 13 Cal, 2d 71, 748-7h9.) It is the gensral rule

courts will not interfere with the exercise of such Jjudgment or discretion axcept
iIn the caze of an sbuse thereof.
/s/ Bverett ‘6. Mattoon
EVERRTT W, HATTOON
Assistant Attorney Genersl
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