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32• REPORTS TO LEGISLATIVE CO? NITTEES ON PROPOSED LEGISLATION ATTECTING TIDE 
ANDSUBMERGED LAMS -TJr.O. 4550.11 AND 11.0. 4900. 

On August 18, 1964 (Minute Item 29, page 10,420), the Commission authorized the 
Executive fnficer to report to legislative committees these general and specific 
recommendations of the Commission fOr consideration as to implementation in 
legislative tideland grants: 

"GENERAL":  

1. Placement of a moratorium on the issuance of new grants until such time 
as the various studies being conducted by the executive and legislative 
branches. of State government are completed and appropriate legislative 
control spectifications have been adopted. 

Amendment of existing granting statutes and statntes related to tide and 
submerged land development (and incorporation in future granting acts) of 
the requirement that the lands thereunder granted be developed in accordance 
with approved ?laming. concepts, the former to be done Where the lands so 
granted, are not yet de_ veloped or where development has not proceeded beyond 
a critical point. 

3. Assiglment to the State Lands Commission of approval responsibility for 
prosvis for the development of granted lands. 

Determination of priorities, on granted lands having a mineral reservation 
to the Statel  between:mineral and surface development when the two are not 
in immediate conflict it point of spade or time._ 

Daternm ion of the criteria by Which the State 1 1 share i.n revenues 
	ggl-9LINTIEJ112* thaut _operations  

mineral reservation to the State. 

=CMG:  

1. Precise specification of the effective date of grants. 

2. Specification of the State Lands Commission's responsibility to determine 
compliance of grantees with the terms of grantin; statutes. 

Befitition of tyre criteria for compliance with a granting statute. 

4. Specifice.:;ion at guidelines for allowable expenditures of trues ands by 
a grantee." 

These recommendations were rel.erted to the Assembly Interim Committee on Naturel 
Resources, Planning and Public 1 .1rke at its hearing on September IT, 1964, to 
the San gancisco Bay Conservation Study Commission on September 29, 1964, and 
to the Joint Legislative Committee on Tidelands on December 21, 1964. 



The report of the Assembly Committee on Natural Resources, Planning and Public 
Works recommends that no further grant of tide and submerged lands be made until 
a uniform and comprehensive tide and submerged lands policy is adopted pursuant 
to numerous studies currently under way. Additionally, the report of the San 
Francisco Bay Study Commission recommends that "no further grant of land in 
San Francisco Bay Should be made by the State" without the prior approval of a 
Bay Conservation and Development Commission (BCDC) which is proposed to be 
established by Senate Bill 309 (cAteer). Similarly, the report of the Joint 
Legislative Committee on Tidelands recommends further study on existent tide-
land grants, which studies will be carried out pursuant to Senate Concurrent 
Resolution 27 (Resolution Chapter 31) for report to the Legislature at the 1967 
Regular Session. 

Three bills proposing to grant tide and submerged lands have been introduced 
ftring the current legislative session: 

A.B. 1024 (Bagley) - "An act to convey certain tide and submerged 
lands to the United States in furtherance of 
the Point Reyes National Seashore." 

SZ, 204 (Short) - "An act conveying in trust certain tidelands 
and sdbmerged lands lying in the natural 
Channel of the San Joaquin River to the City 
of Stockton in furtherance of navigation, 
commerce and fisheries upon certain trusts 
and conditions /  and providing for the govern- 
ment, management, use and control thereof, and 
reserving rights to the state." 

S.B. 754 (Schrade) - An act conveying In trust certain tidelands 
and submerged lands located in San Diego Bay 
to the City of Coronado in furtherance of 
navigation and commerce and the fisheries, 
and providing for the r;overnment, management 
and contra thereof, and reserving certain 
rights to the state." 

UPON MOTION DCLY Me!,:.)E AND UNANIMOUSLY CARRIED, THE FOLLOWING riESOLT 7.,...EON WAS 
ADOPTED: 

THE COMMIOSION AUTHORIZES THE EXECUTIVE OFFIaER 10 REPORT TO APeROPRIATE 
LEGISLATIVE COMMITTEES THE POSITION OF THE COMMISSION RELATIVE TO THE 
RESPECTIVE LEGISLATION AS FOLLOWS: 

A.B.1024 (BAGLEY) - NO OBJECTION. (cointAiics POi A FEDERAL PROJECT). 

S.B. 204 (SHORT) - REPORT TM GENERAL AND SPECIFIC RECOMMENDATIONS 
S.B. 754 (SCHRADE) ADOPTED BY THE COMISSION ON AUGUST 18 1  1964 0  

RELATIVE TO GRANTS CV TIDE AND SUB? ER LANDS 
TO POLITICAL SUBDIVISIONS. 

A.B. 300 (Stevens) specifies conditions for approval of city oil and gas lease ,, 
 and provides that leases shall be deenedapproved if no action is ta7 A by the 
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An anomalous situation exists with res,esct to the development of petrol ewe.
resources from tide and submerged lands granted without a mineral reservation 
to the State. 

The Cunningham-Shell Tidelands Act of 1955 and amendments thereto provide for 
the exclusion of certain scenic or highly developed residential and recrea-
tional coastal areas from oil and gas leasing unless threatened by drainage 
from wells drilled upon adjacent lands not awned by the State. Grantees of 
tide and submerged lands (without a mineral reservation to the State) lying 
within these excluded areas, notwithstanding the drainage provision, may lease 
their granted lands for the production of oil and gas upon complying with 
certain statutory requirements and safeguards. 

Thus, under existing statutes, these grantees may lease their granted tide and 
submerged lands for development of petroleum resources in areas where the 
LegislaturP bas specifically withheld this authority froa the State. 

Sections 7058.5 to 7059, inclusive, of the Public resources Code, govern the 
manner in lib iCh recipdents of tide and submerged lands granted in trust without 
a reservation of minerals to the State may proceed with the development of 
petroleum resources upon such is zds, 

If A.B. COO were enacted, leask.,s of grAnted t±ue and submerged lands by 
recipients could be automatically approved. 24is does not appear desirable. 
Recently, public sentiment has demonstrated a growing concern for the protec-
tion and preservation of the esthetic qualities of coastal tide and submerged 
lands. In consonance with this concern, the State Lands Commission has 
endeavored co require grantees proposing to develop petroleum resources within 
their granted areas to employ modern preventive regulations and technological 
measures Ifhich serve to assure operations consistent with minimizing undesirable 
effects W the coastal environment. 

Often, the factors which dictate the number and type of safeguards required for 
complete protection of esthetic qualities are not quickly ascertainable, Con-
siderable time (i.e., after a ptoposed resolution is filed for approval) is 
necessary to determine or eszimate such requisite factors as 

1. Gravity of crude oil (determines feasibility of utilizing ocean floor 
completions), 

2. Productive limits of petroleum reservoir. 

3. Oce-a-rgraglly (i.e., water depth, sea -floor topography, wave and tide 
action, marine habitat, etc.) 

4. Mechanics of providing power and fresh water. 

5. Possible pipeline easement requirements. 

6. Relationship of overall ope.ratIon to existing traditional uses of the 
(waste 
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Since the provisions of the Public Resources Code (iv. 6, Pt. 2, Ch. 3) 
governing oil and gas leases issued by the State Lands Commission do not apply 
in total to public agencies, the Commission is morally obligated to require, in 
the public interest, that development operations under a grantee's lease be 
compatible with accepted standards. 

Such an automatic approval (within 60days) as proposed in A.B. 800 would 
seriously encumber the Commission's statutory duties. 

UPON MOTION DULY NAVE AND UNANIMOUSLY CARRIED, THE Fouacm RESOLUTION WAS 
ADO D: 

THE COMMISSION AUTRORMS THE EXECUTIVE OFFICER TO REPORT ITS OPPOSTTION TO 
IVIS BILL IN VIEW OF THE FACTORS OUTLINED IN THE FOREGOING.. 

A.B. 1239 (Bagley) would appropriate $1,500,000 from the General Fund to the 
Commission for melsing grants to political subdivisions to cover 25% to 50% of 
the cost of reacquiring tidelands previously sold into private ownership. 

Lands authorized to be sold under Chapter 543, Statutes op 1867-8, were limited 
to those areas within San Francisco lying between the ordinary high water mark 
and the line of 24 legit of water at low tide. It is presumed that the prdbabJe 
intent of the proponents of this bill is to acquire land authorized to have 
been solo, under an amendment to Chapter 543, under Statutes 1869-70, Chapter 
388, page 541, Which authorized the Board of Tide Land Commissioners to take 
possession of all salt marsh and tidelands and lands lying under water out .a 
9 feet of water at extreme low tide within 5 statute miles of the exterior 
boundaries of the City and. County of San Francisco. 

The extension of the Board of Tide Land Commissioners' jurisdictional area 
embraced sovereiesn lands within portione of Marin, Contra Costa, Alameda and 
San Mateo Counties. This plan of subdivision_ of the state lands within 5 miles 
of San Francisco was the first bay area harbor development plan by the State 
for the area outside of San Francisco. Title to tidelands and submerged lands 

_which were vested in the private purchasers from the State have been upheld as 
a part of an approved harbor develeptent plan for this area. It appears 
apparent that the intent of the Board of Tide Land Commissioners and the 
Legislature in 1868 to 1875 was to put into private ownership all the area 
which could be properly developed in accordance with the approved plan. 

Title to sovereign lands in -the beds of all navigable waterways, including the 
tidelands under discussion, vests in the Steee?, subject to the trusts for 
commerce, navigation and the fisheries. The granting of authority to the Board 
of Tide Land Commissioners and the State Board to subdivide and sell areas in 
the bay has been construed as a legislative abandonment of these three trusts 
for such areas as could be sold into private ownership. The plan of develop-
ment included provision for streets, canals and basins reserved for the pur- 
poses of commerce and. navigation. Persons purchasing from the State under 
such an approved plan would appear to have a vested property right to develop 
:their private property in accordance with the approved plee. Should the 
Legislature wish to abrogate the Tide Land Commiseioners t  approved plan and 
thereby cloud the private titles, such a legislative declaration will constitute 
eemeetially an inverse condemnation. For any county, city or district to dbtair. 

11,„rfal 



the private property for open spaces, eonservation of seen: features and other 
uses specified in A.B. 1239, amounts to an usurpation of the legislative 
prerogative in establishing a plan of development for the sovereign lands for 
the area within 5 miles of San Francisco. 

Acquisition of the Board of Tide Land Commissioners' lots, embracing either 
tidelands or submerged lands or both, for the purposes of conservation and 
"-bills recreation, or for the express purpose of preserving such areas from 
filling or development thereof, in accordance with the plan approved. under 
Chapter 543 and its 1870 amendment (Chapter 388) would create a situation 
whereby a new.  waterfront is produced, thus increasing the value of the lands 
•hidia front upon the water areas acquired under this bill. It is veil recog-
nized that "waterfront property" generally has a higher value than nonriparian 
lands in the immediate neighborhood. Except, possibly, for certain raterfront 
properties within the City of San Francisco, the creation of a new waterfront 
and the sale of most of the tide and submerged lands parcels by the Board of 
Tide Land Commissioners in the years 186 9 through 1875 did not necessarily 
diminish the value of such littoral lands. Instead, /and values were enhanced 
by reason of a nnifled plan of develoementa Over the years, develoament of 
lards along the shore of San Franc. tsco 'Jay has caused an increase in the value 
of the underwater lots with special value assignable to these lots fronting 
upon the areas reserved for canals, streets or basins. Accordingly, it maybe 
contemplated that a high value must be allowed at this time for the 
re-acquisition of any of these under-water lots, filled or unfilled, 'which 
frent upon the reserved streets, canals or barins. Under this bill, the public 
re-acquisition of the privately owned tide and submerged lands, for the uses 
specified In the tal, 011  result in the creation of new "waterfront" and the 
present owner's of such property fronting upon the acquired area will suddenly 
find the Values of such waterfront property" to be greatly increased. 

The proposed appropriation of $1,500,000 is for the purpoee of carrying out the 
provisions of this bill, but no provision is made for the expenses car, the State 
Lands Co fission in administering the approval of the grants to applicants. It 
would appear mandatory upon the State Lands Commission to review acquisition 
costs by the applicants, poseitly conduct review appraisals and otherwise pro-
tect the State's expenditare in order to avoid any semblance of making a gift 
of state_ProPerty or Moneye in violation of the gift provision of the 
Constitution (Article 4, Section 31). 

A further feature inherent in this bill, Vhich does not appear to alloy the 
State to retain any title in the acquired "%and in exchange for the State's 
contribution, is that of making the grant cutright to a county, city or district 
in which the title for the land will vest. Presumably, the city, county or 
district could in all, sincerity acquire the land for the purposes specified 
in the bill and, at a later time, for perfectly good reasens, change their plan 
of development for the area, such as to declare the area no longer needed for 
the original purpose, and dispose of such property into private ovnerahip again 
in a manner similar ao Vhat has already been done in other tide and submerged 
land areas (e.g., certain areas of granted tide and sub:' ereed lands developed 
by cities are declared to be no longer reouired for the purposes for whica the 
original grant was made and the cities have been allowed to sell such developed 
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	areas of original State sovereiaa lands into private ownership with all funds 
accruing to the city ). 



UPON NOTION DULY MADE AND UNANIMUSLY CARRIED, THE FOLLOWING RESOLUTION WAS 
ADOPTED: 

WITHOUT ary REFERENCE TO THE DESIRABILITY OR FEASIBILITY OF A GENERKT FUND 
AP.MOPRIATION OF $1,500,000.00, THE COMMISSION AUTHORIZES THE 7,XECUTIVE OFFICER 
TO REPORT TO THE AUTHOR OF THIS BILL THE NEED FOR THE FOLLOWING AMENDMENTS 
PERMIT EFE'ECTIVE MallISTRATION: 

PERTIDE FOR: (1) REFERENCE TO MENU 	TO CHAPTER 5h3„ STATUTES OF 1867-8; 

(2) ADMINISTRATIVE COSTS OF REVIEWING APPLICATIONS FOR GRANTS; 

(3) STATE RETENTION OF AN MaREST IN TITLE TO THE LAND; 

() ASSURANCE THAT AC UISITION FOR iaM USES SPECIFIED IS KORB 
IN OE PUBLIC BENEFIT THAN ANY OTHER PLANNED USE; 

(5) BETON TO THE STATE OP ITS ORIGINAL EXPENDITURE IF TIE 
APPLICANT SELLS 4 11*/}4 LOP OR USES IT FORA. PURPOSE OSIER 
THAN AS SPECIFIED IN THE BILL (AS AN Ali T TIVE TO ITEM 3). 

Senate Bin 309 (McAteer) -(Coauthor: Petris) creates the San Francisco Bay 
Conservation and Development Commission and. prescribes its membership, powers 
and duties. 

The purpose of the bill is to officially acknowledge that the Bay Area is a 
single regional entity sufficiently unique to have its further development, 
occur along relatively predetermined, planning guides. Mere appears to be no 
doubt that the development of the Bay Area should proceed. against a backdrop 
of unified planning and to have an intermediate agency -with sufficient powers 
to enforce the planning programs adopted. The creation of a San Francisco Bay 
Cans;,__,. -vation and Development Commission (BCDC)- as proposed by thiS bill has., 
hatrever i, certain implications which could prove harmful to the interests of the 
State. Stated separately, these are: 

(1)- The State- would be retinquishfog control of its sc:ve.reign lands to an 
intermediate body. The State Lands COPITH,SSi011 currently has ex -dual:ire 
Jurisdiction over the sovereign lands of the State (Publiz Resources 
Code, Division 6, Section 6301). The present legislation, however, 
would give the BCDC power to regulate filling in the Bay and to control 
extraction of submerged materials from the Bay. These activities are 
presently under the control of the State Lands Commission. It is, at 
a minimum, questionable vfnether the State should reV-nquish its authority. 
(If such is the intent of the Legislature; i.e., to ( )nvey jurisdiction 
to the BCDC, then the language of the bill should explicitly grant the 
lands to the BCDC •) Secondary to this is that -without a direct legis-
lative grant of the entire sovereign land area of the Bay, it is quite 
probable that a problem of jurisdiction could arise between the BCDC 
and the State Lands Commission. 

Before conveying the land, however, a third consideration should be 
takon lip., It is IOW becoming clear that modern conditions of popula-
tion, econc$0..s., eta.:„., are pressing toward a new politieztl 
aligttrge.nt 	 estab,Uchrient of regional catili:J.es for the 
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solution of problems Which lie beyond the efforts any abilities of 
local government units as they currently exist. In estabaishing 
regional authorities, care must be exercised as to what powers the 
State is willing to relinquish in order to effect a desired end. 

le any event, and for the present time at least, it mould seem 
better to have the State Lands Commission act on matters of fill 
and extraction involving sovereign lands, such actions being based 
upon recommendations made by the BCDC. If an agency subsequent to 
the BMOC is to be given full police powers over the entire area of 
the Bay, including all sovereign lands, then guarantees of the 
State interests could be worked out within such a body. 

(2) State representation on the BCDC. 

Approximately 70% of the Bay area is in undisputed ownership of 
the State.. That 70% ewnership is not reflected in terms of 
representation on the proposed Commission. In fact, the State 
representation is a minority of the total membership. It is 
difficult to see how the interests of the State could be protected 
on a Commission dominated by local representatives. 

C5) BCDC area of authority which defines the marshlands as land lying 
between mean. high tide and five feet above mean sea level. The 
implication is that the boundary mould be located at a constant 
level around the Bay. This might be true if the mean sea level 
and the mean high tide line mere constants .. Unfortunately, they 
are not, as the following chart shows with respect to known areas 
of the Bay. 

5' Above 
Sea Level 

MHT to 5' Above 
Sea Level 

8.05' 2.96' 

8.27' 2.37' 

8. 56' 1.96' 

7.85' 2.55' 

6.97' 2.17' 

Mean Sea Mean Bigh 
Tide Station 
	

Level-129 	Tide 

1. Presidio 
	

3 .05' 	5.09 ' 

2. Oakland Municipal 3.2Ts 
	

5.9C' 
Airport 

3. Point San Bruno 
	3.56' 
	

6.601  

4. Selby 
	 2.85' 

5. Port Chicago 
	1.91 1 

	

4.80' 

As columns two and three show, the elevations of mean sea level and 
mean high tide are not constants. Applyiag the bill definition for 
marshlands, we get the figures shown in c(Aumn five. As is seen, 
the elevations range from 1.96' to 2.96', a full foot dtIference in 
elevation which can mean extensive differences in horizontal measure-
ments, 

second and more important with reference to the marshlands is that 
they are almost totally in private omnerdh ee  as a rsealt of sales by 
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the Board of Tide Land Commissioners under authority of i868 legislation, 
Sales were made for the specific purpose of reclaiming the marshlands. No 
right of public easement was retained by the State. By placing marshlands 
under the authority of the BCDC in the matter of fill control, it could be 
said that the State is nullifying a positive right of private ownership. 
Such a condition could subject the State to htigation on charges of inverse 
condemnation. 

(I) Control of structures - the bill propc,ses to give the BCDC control over 
any structures placed in the Bay, including any structures placed on pilings. 
This means that even the smallest pier could not be placed in the Bay without 
BCDC approval. Such authority might be considered excessive as a means to 
protect the tidal prism of the Bay. 

UPON IOTION DULL` 4ADE AND 	'tl" ?114.,Y CAKTA, THE FO LOWING RESOLUTION WAS 
ALOPTED: 

5E STARE LANDS 27111.SSION RECOGNIZES 	,VITAL DEVELOZENTAL ISSUES RAISZD 
TY THE. EAR FRANCIW. ,BAY AM:  AND IS IN CODTLETE ACCORD uxrd TI4P, MINT AM 
PURPOSE QF SWAM BIL-f.. 309 TO RESOLVE THESE ISSUES IN A MAME., THI.T WILL BE 
BENEFICIAL NOT OM 10 TilE LOCAL COMUNITIES INVOLVED BUT TO UM STEM-WIDE 
INTEREST AS WELL. 

THIS CO.NCURRENCE IS WITH TM UNDERSTANDING arIAT THE ESTABLISHMIT OF ME. STUDY 
COMIS:g.: 4011 WILL iMT RESULT IN Any RELINQUISMENT OF ME BASIC LAIID-NANAMENT 
APZEORXTY OF TO STATE LANDS COMISSION. - 

FURMER, IT IS REO.OrkaIDED THAT A FORMULA BE SOUGFP ,-. 1̀1:1; .114PIENINTED THAT WILL 
PERMIT THE WORK DP TIE Mel COS ISSION TO GO FORWARD IN -FULL Ri27QG,N1,1110/1 OF 
THE SOVEREIGN IN-Z3REST OF 'ME STATE ME TIDE AND SUMMED LANDS' OF rm BAY. 

THE EXECUTI1E OFFICER IS DIRECTED TO REFORT THIS RESOLUTIOT1 IO THE AFPROPRIATE 
MUISLATIVE 
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