
41.0 
' 

• 

7; 

.A 	2,9 
S 17 

5 	 5 

•• 	 • 	 • y 	 •■ • r 	 • •.■ 	 1/•, 	 44 .t.'44 	 4.4-,  —4 	 44. • 	 44,jj:41-4 4. 	 . 	 • , a 	 ‘. 	 a•ata  

• " 

253 

1Y: 

• • 	 • 

4.0 	 , 

 

7 . 

, 

MINUTE ITEM 2/26/76 
PDU 

40. EXERCISE OP TPE NBLIC TRUST WITHIN A PORTION OP MORRO 
BAY, SAN LUIS OBSIPO COUNTY - W 21076. 

During consideration of Calendar item 40, Mr. William P. 
Northrop, 40cutive Officer, read into the clCord' a telegram 
dated February 24, 1976 from Mr. Charles E. pgle Df the 
law firm of Ogre, 	Merton, representing Morro Bay el  
Land Co. Mr. ,Ogle requested that the matter be continued 
Until the Marth meeting to allow theM time to prepare a 
preSeo,ation in opposition 'to the staff's recomMendation. 

Commissioner Mervyn q. Dymaliy indicated that he had no 
objection to deferring 'the matter since it was not urgent, 

Mr. N. Gregory Taylar, AssiStant Attorney General, stated 
that this Calendar Item is to clarify far the record what 
the State Lands Division ,and Office of the Atto-ney , General 
'believe to be the public intorest in the area n ,case of, 
future litigatAon.' Be reported the Department of General 
5ervices had reqUested a' statement explaining the extent of 
that interest. 

The , Commission, thetefore, unanimously' 'voted to defer the 
item until the March Meeting. 

Atra,:hment: 
Calenaar tom 40 (6 pages) 
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EXERCISE 0 THE PUBLIC TRUST WITHIN A ,PORTION 
OP MORRO BAY, SAN LUIS OBTSPO COUNTY 

Fee title to the beds of all the waterways of the State below 
the Ordinary High Water Mark (except those previously validly 
granted to private parties by the Spanish or Mexican govern-
ments e.n the date of statehood) passed from the Federal govern-
ment to the State of California at the time oe-  .*atehood 
(September 9, 185Q) by virtue of its sovereignty, on an equal 
footing with the original thirteen colonies,, to be held by 
the State in trust for the benefit of the •public. Under a 
series of general statutes beginning shortly after statehood, 
the Legislature authorized the sale of tidelands by Tatent. 
Sales of submerged lands below mean low tide mere not author-
ized by these statutes. To the extent submerged lands were 
described in the State Patents, thete was no valid conveyance, 
and the State remains the owner, holding title in trust for 
the public purposes of commerce, navigation, and fisheries. 

Valid State patents of true tidelands between the mean high 
aad, low tide lines did not diVest the public of its rights in 
the tidelands. The buyer of land under these statutes received 
the title to the soil, the jus Triyatum, subiect to the public 
right of navigation, and in, subordination to the right of the 
State to take possession and use and improve it for that pur-
pose, as it may deem necessary, subject to payment for the 
taking of possession of improvements made in good faith. This 
was affirmed in the landmark case entitled Marks v. Whitne 
6 Cal, 3d 251 a971); People v. California Fish Co.,-7-6-6 al. 
576, 596 (1913). 

The public tidelands •trust easements are traditionally defined 
in terms of navigation, commerce,, and fi,heries. The public 
uses to which tidelands are sUbject are sufficiently flexible 
to encompass changing needs. In administering the trust,, the 
State is not burdened with an outmeaed classification favoring 
one mode of utilization over another. There is growing recog-
nation that one of the most important uses .ref the tidelands--
a use encompassed within the tidelands trust--is the preser-
vation of those lands in their natural state, so that they may 
serve as ecological, units for scientific study, as open space, 
and as environments which provide food and habitat for birds 
and marine life, and which favorably affect the scenery and 
climate of the area. The California Supreme Court discussed 
this evolving ,concept 3n Marks v. Ehilaa, 6 Cal, 3d 251, 259 
(1971), 
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Division 6 of the Public Resources Cede, with particdiar 
reference to Section 6301, constitutes 0 delegation to the 
State Lands Commission of authority over the retained' public 
trust easement over' patented tidelands and over submerged 
lands of the State, with the resultant Commission responsi-
bility for preservation and' protection of the public's 
property Tights. 

State Lands Division title sndies have shown the existence 
of the public' sovereign trust on certain tidelandS and sub-
merged lands Within Morro Bay. These lands are described in 
Exhibit A attached hereteand made a part hereof by th1e 
reference. Morro Bay is one of the least disturbed coastal 
wetlands along the coast of California and, provides habirat 
for numerous and varied fish, and wildlife species rarely 
exceeded in other parts of the State: (See the Natural 
Resoqrtes of Morro Bay, State Department of 'Fish and Game, 
August 1974, pp. 37-S2 arid appendices A through I I,, a copy of 
which is on file in' the' office of the State Lands ComMission 
and incorporated herein 'by' this reference). ,Probably the 
greatest threat to the natu•al resources Of MOTTO Bay is the 
ongoing pressure for continOed development of the bay and its 
environs. 

As a result of public interest in preserving the natural 
resources of Morro Bay, the Resources Agency, by Senate Res-
o•ution No. 176 (1966 1st Extraordinary Session) was requested 
to conduct a 'study of Morro By and• prepare a comprehensive 
area plan for Morro Bay. (Copies' of the Resources Agency 
report and said Senate resolution are; on file with the office 
of the State Lands Commission and incorporated heroin 'by this 
reference). 

Subsequently, the Morro Bay Tas-k Force, consisting of local, 
State and ederal agehcies, was formed and is in the process 
of developing such a plan. (See Petri and ingmire, 1975, 
intergovernmental Comprehensive 'Morro Bay Watershed Study, 
a copy of which is on file with the office of the State Lands 
Commission and incorporated herein 'by this reference). 

A formal exercise of the trust 'by the Commission is suggested 
for Commission consideration as an appropriate means of pro-
tection and preservation of the public property rights in 
accordance with the public interest in preserving• the natural 
resources of Morro Bay. 

Studies by the State Lands Division indicate that the portion 
of Morro Bay described in Exhibit A consists of patented tide-
1  nds and State-owned submerged lands, both being subject to 
the public trust. While the State patents covering this 
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portion of tho bay included both tidelands and submerged 
lands in the described areas, they were effective to pass 
private title only to the included tidelands, with the sub-
merged lands remaining in State ownership. At presdnt, 
title to the majpr portion of the patented tidelands is 
vested in the MorroBay and Land Company, a partnership, 
and in the State of CallOrnia, Department of Parl;s And 
Recreation, as to the smaller portion. The documents 
listed below and filed, with the office of the State Lands 
Commission demonstrate the need for the Commission to assert 
its jurisdiction over the land by exercising the public trust 
to retain the status quo and to thereby prevent future changes 
without a full opportunity for the Commission to later con-
sider whether sul7.h change may be in derogation of the public 
trust titles. A suggested form of reeiolution is attached as 
Exhibit B. 

1. Department o1 Fish and Caine, 1974, The 'Natural Resources 
of Morro Bay. 

2. Senate Res:At:Ai:on No. 176 (1966 lst Extraordinary Session). 

3. Resources Avncy, 1966. Report on the Natural Reseurces 
of Morro Bay and P,'oposal for. Comnrehensive Area Plan. 

Ratri, Tito 1975, A Coastal Watershed EnVilenmental 
ManageMent Systen, Morro Bay, California. 

S. Copies of Tidela:nd Patents Nos, 131 and 220, and applica-
tions, plats, fiele notes, certificates of purchase and 
surveys relJtiVe 0 said patents. 

Exhibits: A. Land description 

Suggested lor►  of Resolution 

C. Site Map 

IT IS RECOMMENDED THAT THE COMMISSION: 

1. ADOPT THE RESOLUTION ATTACHED AS EXHIBIT B AND BY 
REFERENCE MADE A PART HEREOF. 

2. DIRECT THAT THE RESOLUTION BE RECORDED TN THE OFFICE OF 
THE COUNTY RECORDER OF SAN LUIS OBTSPO COUNTY. 

s. AUTHORIZE THE STAFF ANp THE OFFICE OF THE ATTORNEY GENERAL 
TO TARE ALL ACTION NECESSARY TO IMPLEMENT THE FOREGOING 
INCLUDING, BUT NOT LIMITED TO, LITIGATION. 

Attachments: Exhibits "A" and "B" 
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EXHINT "10 

w 21076 

Odrie tidelands And Ohmerced,  lanasin the Bay of:MOrrplia3ry 
•pan ,T Is ObisPo'County,Califerniap  within,  the areas, of 
described in those patents from the Stair_ Of,CAlifornia to,Augnst 
Vollmei dater November 15, a9op, T:e0e#40d-noy905019:i  1900 in Book 
"04 44 Pntentsat Page 3480 4ndydated4ngpq0.6,1  1904 recorded 
November 20,1902 in  look 	Of PaiontS in ,Pagi ,4331 	juiS 
010Po-Count:y,RecOrders 0ffice l *4i1 1.004; lipih4 'within the Areas 
described in Tideland location Ne; 431, Old No. 220 respectively. 

tlED CF DESCBIPTION,  

rl 

EXHt3tT 'A' 	*4 57 
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EXHIBIT HIP 

RESOLUTION 

Calondar IteM No. 	, for the .exercise of the public ,truat withih 
a portion of Morro Say duly coming on fen,  pdblit hearing before 
Lie. State. Lands Commission of the State. of California, ht its 
regular publio Meeting,  at 16:00 a,m., on 
in the 	

) 1976, 
,ZatITTairirriind 

roc fryer requesting an opportunity to be heardd-and to present 
evidence having been fully heard; and upon due deliberatiOn, and 
after the Commission having fully considered the Said Calendar Item 
and all mattors ,eferred, to therein; the testimony and evidence of 
all persons reqUesting to be heard,;, the statements of the staffeif 
the State LandS Division, and of the office of the 4ttorney Qeneral; 
and all evidence having been filed with the Commission; and the 
Commission having further full considered matters of ,common knowl-
edge to which judicial notice may be taken; and thd COMmissien being 
fully advised, NOW fiNDS:: 

1, wupggAs5  the real property in ?:ho County of an 'Luis Obispl, 
State of 'California, described in said Calendar item as 
Exhibit "IA°attached,heretp rind 'made a part hereof by this 
reference conatitu6eS a:part of the p  tidelands ancLpubMerged 
iands of Morro Bay, is subject to the public trust for the 
benefit of the public. for the purposes of commerce')  naviga-
tion, and fisheries, and foi: other purposes as defined in thy 
case of Marks v. yhitnev 	CaY. 3d 251 (1971); and 

WHME0i i is ';!,ri the intaret< of tne public that the said 
parcels be'preserved by continued maintenance of the status 
goo, os hereir'.fcer set forth;, and 

, WHEREAS, the said parcels can best be preserved by fermal 
exercise of the public trust property rights. as hereinafter 
set forth; 

1:0W) THT4tEFORE, upon motion duly made and unanimously' approved, 
the'Commisston hereby REsopg$1 

1., The said public trust is hereby formally exercised on and 
upon a portion of Morro Bay described in :said , Exhibit Ate, 
require the maintenance of the status que thereon for the 
preservation Of said parcels in their natural state, so that 
they may setvo as ecological units for scientific study, as 
o.)en, apace, and as environments which provide feed and habitat 
for birds and 'marine life, and 	favorably affect the 
Scenery anti cliMato of the area, and that no changes be made 
in any activities, :mprovement1;., or facilities on the saiJ 
parcels, and whi4h arc incompatible with 'the foregoing. 



AetivWes and  iMProVententa  on sold parcel .e, which ere hereby 
deemed to be, and 0 have been heretofore, cempatible with the 
korogolog trust ;  include the following: 

a. Public nhvlgatien, fishing, hunting and access; 

b. Oimmeing aed harvesting of other molluskS; 

c. Scientific and educational UDC; 

d. Birdwatching undo  nature otudy; and 

e. Continued use and maintenance of existing structures, 
facilities, or improvements, if any; which, prior to 
PebrUary 17  1976, have Lawfully been placed on the said 
parcels in good faith by the patentee or his successors 
in interest, the Within trust e;,.:preise riot tegniring or 
conteMplating the taking of possession,  thereof in any 
manner. 

3. The juritdiction of the ComMission is continuing, and nothing 
herein contained shall to any manner limit., prohibit or re-
strict ehe Commission on its own motion, or upon the request 
of lawful, Aowners ef any underlying fee interest, or other 
parties, and after further public hearings, from amending or 
revoking this resolution xis he future.; from establishing 
different criteria of trust exercise; from taking possession 
of improvements on said parcels dursuant to law; from 'requir-
ire permits or licenses or charges fbr activities, improvements 
or other use of the said parcels wOotever; nor from caking any 
etion whatever hie may later be deemed necessary or appro-

priate in the interest of the sullie and consistent with tbe 
publics prOpertY rightS. 

4. Ti.. is the intent of the Commission to fully and completely 
carry cut its responsibilities as guardian of the public 
U tles, while recognizing, the reasonable teqUirements of any 
parties which may be the lawful owners of an underlying fee 
interest, to the.extant such requirements do not substantially 
interfere with the public rights. 

An Environmnntal Impact Report is no required for the action 
taken by this resolution by reason of the categorical owmp-
Uons under the provisions of PRC 21085; 14 Cal. Adm. Code 
15100, et seq., and 2 Cal. Adm. Code :907. 

The rotate Lands Diniision is direct{ d Lb record this resolution 
in :Ale office ef the San Luis Obispo County Recorder. 


