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APPROVAL OF FINAL MAPS oF DONNER LAKE

In 1973, I;roperty owners on Donner Lake complained to the
Commissioa that Dart Industries was constructing a pipe,

piers, and other projects encroaching into State-owned

submerged lands. After investigarion the Commiszion brought
sult against Dart, and a boundary line settlement was

reached. The ‘boundary bhetween Stauavowned‘submergod tapds

and pPrivately-owned uplands was set at the ardinary high

water mark of the lake. A suryey af the entire perimeter

of Donner Lake was then undertaken to complete the deter:rin-
ation of State-private boundaries. (onsistent with the

Dart agreement, and the position takep by the Attorney General's
office in Litigation on behalf of the Commission (see [ hibit vgr,
attached and by referénce made a part hereof), the staf¢

was dnstiucted to set the proposed boundary at the ordinary
high water mark.

At its regular meeting on May 27, 1975, the Commission approved
an 18-sheet set of preliminary maps titled "Boundary of State
Ownership in the Bed of Donner Lake, Nevada County, California,
June 1974",  Notice of the Commission's preliminary findings
was published in newspapers of general circularion in Truckee,
Sacramento and San Francisco and mailed to all persons with
piers on the lake, The staff then met with interested persons
at public sessions for a total of 12 heurs in the Donner Lake
area. Approximately 100 persons attended the session. These
meetings were followed by a number of on-site inspections of
particular sites ang review of materials submitted by
intetrested pérsons.

Theé maps have been revised as necessary to veflect certain
objections, and they are now in final Form and ready for
recovding. After recording the maps will he used in the

land ‘management program of the State Lands Division.

The boundary of State owhership as set forth on. ‘the maps is
the ordinary high water mark of Donner Lake. This boundary
determination is consistent with the Commission's generail
position as to the landward extent of the State's sovereipn
title intérest along all such mnontidal inland navigahle
waters.,

EXHIBITS : A, Location Map,

B. 18-Sheet set of final wmaps entitled
"Boundary of Stadfe Ownership in the
Bed of Donner Lake, Nevada County,
California, June 1574"
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CALENDAR IWBM‘NO; 3G, (CONTR)

C. Letter, Attorney General lLvelle J. Younyer
to Ixecutive Officer, March 8, 1977,

LT IS RECOMMENDED THAT THE COMMISSION:

1.

FIND THAT THE ORDENARY HIGH WATER MARK OF DONNER LAXKE
CONSTITUTES THI' BOUNDARY OF STATE OWNERSHIP IN THE Bi'p
OF DONNER LAKE,

EIND THAT A PUBLIC TRUST BEASEMENT EXISTS IN FAVOR OF THI
PUBLEC BETWLEN THE LINES OF ORDINARY HIGH AND ORDINARY
LOW WATER AND ALL OTHER PORTLONS OF DONNER LAKE LOCATED
BELOW SALD LOW #ATER LINE IN ADDITION TO QTHER PUBLTC
RIGHTS THAT MAY EXIST.

APPROVE THE 18-SHEET SET OF FINAL MAPS SHOWING PHE WIGH
WATER LINE 7O BE THE BOUNDARY, ENTITLED "BOUNDARY QF
STATE OWNERSHIP IN THE BED OF DONNER LAKE . NEVADA COUNTY,
CALLFORNIA, JUNE 1974",

AUTHORIZE THE EXECUTIVE OFFICER TO SIGN AND REGORD THE
MAPS. ’

AUTHORTZE THE STATE LANDS COMMISSTON STAFF AND OFFICE
OF THE ATTORNEY GENERAL TO TAKE ALL ACTION NECESSARY
AND PROPER TO IMPLEMENT THL COMMISSION'S DETERMINATIONS,
INCLUDING BUT NOT .LIMITED T0O LITIGATTON.
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It ig understood that for abprogimately saven years;
‘the Cdmmission»hasrbeen‘acting consistently with this position
1y matters ihVQrving‘the staté'sAtipig'to the lands béneari
ihlqhd,naviQable watérs, 2/

( In: Light of pending litigation concerning the legal
boundarjas. &f, and' public rights in, Clear Lake, Dehner Liake,
Lake Tshoe and the ColoradguRiver, it would be inappropriate-
;O:ﬁub%ish/a~detailed opinion now, 3y Howevéer, due to the
widespread public interest :in thié-sﬁbject.'thié~l§é§¢r'is
‘written to explain “he rationale fbr*the;positiég.being asserted,
by the State'invéubh:casgé;

NThéazueStién‘of'Whéthér’the~¢$dinaxy high-watex

mark or the ordinary 1oy~watér'maykucdhétiﬁutéﬁ-th£ ~2oal
bqﬁnd&fywbétwgéﬁ:thg:phb;iqyywowngdabeds of Califorhia'ls inland
nayigavle waters and the adjoining uplands is a difficult
‘aﬁﬁﬁﬁpﬂtrQVGf$P4. issue. Thig question has becoma more signisw
fiéaﬁt~féc$nﬁly\be¢ausé:of ﬁha=QXPandiag.public‘recxeational
xuSew¢§msp¢ﬁ'ygtefs‘jf qnd‘privqté:déyeldpments.bf'the adjoining
uplandg, ’

Attorneys for privatg;pabbies and menbeis of the
\Cdmmiésgbﬁ‘s«§¥af£.ang:ghIS«cffi¢g*who have: intensively
#@?éﬁtghédﬂthis~guéstidb~aggeé-th@t4théte'ha$ been no reported
California appellate court decision in a case where the State
was a party and the boundaxy issie Was squarely Presented and
‘détermiﬁed., Resolution of thig-Questioh‘;g vital fog cértainty
©f both public and private land tftles, sush 4 resolution
can be obtainid orily through judiéial proceedings,

RN ¢ v S <4

T T

IE}

2. .ﬁQLQSQQ‘He:éiny tﬁe;pnxagéQ“inlanaunavigabie,watexs*
denotes alk»nqvigabxg ;akes;anQaaéqtiqaig,navigqblerrivgrs.

3,' This‘foige.doésvintéﬁdbtg,@hbliSH a notice in the
Opinhions of the Kttprn¢y~6eneral Q£'Cai$f0xhiaucbncenning the

POSition being asserted in, such Litigdtion.,

4. Saa, €.9.; Pedple ax Yel. Bakei v. Mack, 19 cax, App.
29 1040, 1095 [Ty T —~ ==xs ZAKEE V. Mack

K o With .our eve:~iﬁprgas;ug population,
its évétrinCreaSihg leisure~time‘{witne55'the

nd,fivéudqylweék), and the ever-increasing
need for récreatibbﬁl'argas (witnessuthé-hundxﬁds
of qampérjvehiciéalcagrying‘pedﬁlé £O areas where
boating; fishing, SwimmingAahd’pther water sports
are available) ;. i€ 18 extrémely impottant that the
‘public nét be denied use pf récreational Waters.

‘"

. .
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The aforementioned pending litigation is an appro-~
pridte means  for the State to obtaih the necessaxy determination
of what line constitutes the boundary. Such cases also afford
an opportunity for the ¢ourts to elarify public rights in inlajid
navigable ‘watexs regardless of whether the botindary is the
‘bidiﬁafy'hiqhvwatet)makk‘ox'théruxdinary low-water mark.

In Might of our conélusion tuaf a gerjous question
exists as to which line is~tbeeb0uhdatyu,theﬁgdmmissioﬁwh@s
recently reaffirmed its authotizatinn that this office continue

N ] S

£6 take the following position in Likigationsd

1. 1In general, the State of california's sovefeéign
ownership of the”mahdsimﬁder;ying.ngVigabLéjlakes and nontidal,
navigable rivexr§ extends landward ﬁofﬁhé~o;d1ﬁgry;highvwatér

26 mrﬁeépgépivefdf‘Whétbér‘the'Sﬁat¢“$ title to:
such lands extends. Yandward to that line or merely to the
ordindry low-water mark, the stri, of 1afids bétween the two
lines is: subject to the common-lay public trust for Commerce,
navigation dnd fisheries.

3, 1Indepéndently of the éompon—~1aw public truskt,
;mémbgrsﬁgfﬂtﬁe“pubrigjhaVe‘the right to use 4inland mavigable
waters lying watétwar@fofﬂ;hﬁ'érdihépy'high¥waﬁéer@rk if
such waters aTQ‘Cépiﬁlé'Oﬁ:ﬁeiﬁé‘ndﬁigatéd’by gmall hoaks
for f£ishing and other rgcfeaxiohéi purposes. regdrdless of

NIy i “ . e O Y
the ownership of the undetlydng lands.

We aré aware that the Statels current position with
respect tq.ipl@nd~uavigablg watérfbbundqriesvis Tneconsigtent
with that taken: by this .ofifice and the Commission before 1970.
We also. acknowledge that stateinants; or assumptions, in bur
prior opinions: may have cofitributed co the uncertainty as to
thi's complex subject.. 5/

Th, view 6f thié situation, we rYecommend the following
course -of actions

1, TPending a defipitive appellate court résolution of
the water boundarxy gquestion; the Commdssion (a) should refifadn

;EromxnequsbiﬁUzpfintefparﬁiea to enter into hew leases for

PR

ey (LR PR Tty T PO

8. 8Seée, C.9., 43 0pa&. Cal. Atty. Gen. 291, 292, 295, 2196
(1964).; 30 OpsT Cal. Af'ty. Gen. 252, 269- (1957) (Lake Tahoe);
23 Ops. Gals Atty. Gen. 306, 307, 309 (1954) (Lake Tahoe);

23 ops, 'Cal, Atty Gen. 97, 98 (1954) (Lake Tahoe); and Ops.
cal. Atty. Gen. Ho. 3100, pp. 5=6 (1916) (Clear Lake) .

“5a
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existing improvements Iandward of the ordinary Low~yater mark,
and’ (b) should excuse any ‘payments othdérwisin due under preserit
leages 6f lands between the ordinary high-water and ordinaty.
Tow-water marks of Lriland navigable waters.

‘ 2. HNotice should bhe given to presently or potentially
affedtéd*priuahe‘upland owners and memnbérs of the general public

$

with redpect to hhe'spate"s‘pbsitién in pending litigation.

Althouqh‘ﬁhe State is: generally asserting sovereign
oweihshgp of the beds of inland navigable waters Landward to
the ordinary high~water»mark, the Commiission must consider and
evaluate all relévant factual circumsitances 'ith tespect to any
SPécifighboundaxy prbblém'befgte ¢laiming tiEle=up’tc~the ordinary

high-vater mack;: The dqmmisgiqn and. 1ts staff must realize that
various lrgal and equitable deﬁensésrpotentiqlly nay be raised
In opposition to such an assertion by the State in certain
situatic g, ’ '

AvALYsTS

A full discussion of all authorities supportihy the
positi.on being asserted by th@sAoffi¢e in pending léke andg
rive cases on behﬁlf»oﬁ,ﬁhe‘GOmmiSSion ic beyond the scope
of this letter. fThe following briefly summarizes the rationale
for our assertions;

l.“,Sﬁétengﬁeﬁdhdp(Betwecn,lSSO,andAi8ll

, I 1850, upon. itg admission to the Union, the State
QfﬂCdlifonia,gbtéineﬁfsdyereiqn=title'go all lands underlying
@nlgnd:ha?igqbiemwatezsqwithih itsfbbundaxies, except far such
lands included within p:iqt‘§pani§hgandgMexicansranéhp grants,
See Adt of Admission of the State of California, 9 U.8. Stak, 452
epoo9di Oregon v. Corvallis Sand s Gravel Co., 37 S.Ct. 582,

SBQxSQﬁJJan;“12, I§?75@’fﬁ?§ﬁm'v.foS€ Land ZAssociation, 14.

U3¢ 161, 183-84 (1891); ARD Rardin v, Jordai, T407 0.8, 371,

The Calkifornia Legislature-, in anticipation of State~
hood . .adopted £he common. kaw as -the ‘rule of decision." Srats.
1850, ch, 95; B, 219, vThe'¢a1ifornia Supreme Court, in inter-
preting this statute, held that ihe reasoning of American courts
“down to the‘présent'bimemfshOuid be considernd, rejecting the
argpméﬁE thaE”th¢'new State was réquired o follow the English
"Comrtion. law as it was adminﬂstéxed;pxiqr to July 4, 1776." Lux
V. Haqqig,fcvchIw*?ys;“azoaaﬁ’(Lsssy;"cnmphasis by court,) ™
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In general, under the common Llaw ds applied in the
Unlted States, the initial landward extent of the sovereign.
gtates' title to the beds of inland navigable waters is Lhe
ordinary high-water mark. Many states discarded the English
commori~law. rule that only the beds of tidal rivers dre owned
by the Créwn, qﬁd?t:eétedlthéiu'nbhﬁidax,'navigabxeuwaters«in
the Same mannér as £idal rivers for title purposes. See, e.qg.,
Oregon vi Co¥vallis Sahd'&foaveI\Go.ﬂ,éu £a; 97 S.Ct. 5827 31,
and” Mavdin™v. Jordan, supra, T40 U.8. 370, 382~84.

‘ As of 1850, the oxdinary high-water mark delimited
the boundary between the State af California's sovérejign ldnds
underlying inland nawigdble waters and the adjoining federal
Public”.domain lands, Seé Barhey v. Keokuk; 94 U.S. 324, 336,
338 (1877), Absent a "decTaration” By A State, federal public
land:gtgﬁts~p£ﬂsuqﬁagplandgdﬁé privaté partdies do not .extend ,
‘watarward Oof the Grdihdry high~water mark. 'See Hax8in v. Shedd,
190 u.s. 508, 719 (1903). Sincé our reésearch has darzclogsed 'no
California statute or appeéllate court decigion bétween 1850 and
1871 stdtihg, or éven suggesting, that a line other than the
crdiharyﬂhighﬁwagég ma#k constitutes Ehe boundary of the State's
fee title to the heds 6f inland navigable waters, it is our ‘
apinion: that ‘the Stateé had inadé fo guch “declaration™ before 1872,

2,. Enactmert of Statutes i, 1872

In 1872, the Legislature adopted & statutory scheme
With regpect o the State's. ownership of Yands underlying navi-
gableé waters and the rules for interpreting ambigyous descriptions
1ﬁ-céhvéY¢ﬁdes‘Qf.prdpefty:béundedwa*§hchfWatarsm, These statutes,
whic¢h became efifective on Janudry 1, L1873, weré amended during
the 1873-74 legie¥ative session. -Civil Code sedtioh 670, as

thus amended; statoes:

"The Stdté is the owner of all land ¢ . .
be;Qw:thg.watertbf~a,navigab;e iake or streanjy
.

CIEET Y

Section 830 of the €ivil Code, 48 thus amended, provides:

land is held indicdtes a differdnt intent,

¢ » - When it borders upon a navigable lake
or streain, where there is no tide, the owney
{of the aipland) takes to the édgéegf the lake

or stream, at low-Water mirk; < . .

"Except wheré the grant under whi¢h the

Codé of Qivil Procediure section 2077, as amended; contains

rules. fof constiruing ambiquobus descriptions in conveyances s
of real property, and states that ", . . [wlhen a navigable QﬂV
lakeé, wheré there is fo tide, is the boundary, the rights of

the: grantor to low-water mark are included in the convevance.
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Elearly, Civil Code section 670 sets forth rules
of property and Code .of Civil Procedure section 2077 contains
rules of ¢onstruction .of ambigqoﬁs~deécriptidhs;ih’propebty
donveyanges;, and neithex statute constitiites & présenkt or
gg@ufézm3$$;gxégt,ofé&ﬁé‘SQpip:Qf sovereign Yandg beneath
California's xnland‘naviqabXé~Watgﬁs:betwegnltne ordinary
high=watexr and .ordinary low-water marks. On Lhe other hand,
Ccivil Code ‘section 830, which re;ate§~t63bOUnd@riésq~arquabmy
might 'be deemed to enunciate eéither a rule of propérty or a
rulée of cofistruction.

For several decades beforée 1370, this .office; the
Gommxsgioﬁﬂand»oﬁher'bfﬁicidls‘apgear o havé .assunad that
§ept39h‘830Q6/“spaﬁesxa¥$ulé of property. .See, e.q., 43 Ops.
Cal, Atty. Gen. 291 dnd other opinions cited in Tootndte 5,
supra. The. ‘State’s thorough reekafmination of the effact to be
-qiven séctidnw33o<bé@éb*wmth~ﬁwQaéoﬁsdﬁﬁdgtedweminentadomaih
‘&ébién9>iﬁleViﬁ@ﬁthg,Fégéheﬁ»RiVé%, ﬁﬁd:hés;éohtinugdth date
ih -connection with the othen1pf¢Viqusiy“mgntidned:lake and river

Qﬁﬁiﬁdtioﬁughd:the‘cnmmiésidan;afg‘stpraparati¢nwof‘mesxdéﬁié&ing
State -claim: lines with respect to iéqislatively&mandate& Area
Broject Studies. o

On November 6, 1970:; the State -asserted that the

ordinary high-water mark, as Opposed to the ordindry low-water

mark; cohstitutes the subject boundary in a memgrandui of points
and authorities filed during ghe rétnial of 'the Fedther River
condemhation .actions, The Peéople of the State of California

v. ‘Shasta Pipe and Supply Cos; suprai Butte Co, Sup. CE, Wo.
37390;“aﬂd‘its compan&gn‘CESEu “On Mdrch 245 1971 the trial
couxt held that, with respect toa navigable, nontidal stretch
of thdt river, the ordinary high~watér mark is. the boundaxy..
The‘céﬁﬁﬁ‘éxpr3351y:ﬁejéqtéd“thé‘céﬁttary'viewrstatéd in this
office’s 1964 opinion. The retyial was held in accordapce with
the instructions. of the Court of Appeal in People ex rel., Depl,
Pub. Wks: v. Shasta Pipe etc. €Q.; Supra, 264 Cal. Bpp. 24 520,

v~

BYY-3%. "“The Judgment upon retrial was not appealed.

‘ Since the Shasta Pipe decision upon wetrial, three
ftitﬁe*insuyancc~ébmpany“spoﬁegmeﬁrhavé‘qu;icLy~specuLat?d
about the impact of that decision and the effect t6 be given

section 830. 2/ Meanwhile, ‘the Stateé has consizteontly asserted

6. ALl section references heredinafter .ve to the Civil
Code unless otherwise specified.

7. Seé Leexskov, Meander Lines; fpitle Tips," The Cali fornia
surveyor, No.. 43, p. L8T(Fall 1976); tekt ol speech by R
Morton; pwesident, Western Title Insutance Company, to the annual
convention cof thé California Land Title Associatdon, San Diego,
May 7, 1976; McKnight, Title to Lands in the Coagtal Yane:

Their Complexities and Tmpact on keal Estate fransactions, 47
Cal. S8t. B.J. 408, véGdrT]S"‘z("l?)?W« ' ’ ‘

-8
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its goverelqn title lahdward to the ordinary h;gh—water mark
in a number of other lquulbq. For example, ouxr p031tion was
fartiourated in a docum@nt £i16d October 29, LQ?), in a case
1nvolvinq Laké Tahoe,rHKM Investments v. CiLﬂ of South: Lake
Tshoe, et al:; SULIa, FI porado Con Sups. "No. 282857 While
asserting. the h{qﬁwwatar boundary ih:such lxtxgatian, thig office
and the Commission sAQtafﬁ conttnuedfthe State’ q'metxculouq
,rpexaminatxon of the water oaundary question, partluular1y during
the past EwO £0 +hree years: Our research and analyqag 1ncludad
inLensmve revlow of volumxnous materials fuxnxshed ko us
by tltle 1nduqtry14pokeqmen‘and attorneys xepresentan privateé
1ittoral and riparxan oWners:.

As .discusgéd moxe fu]lyxbe]ow, our donclusion. following
this 1engthy and. exhaustmve reexam;natlon, Lsabhat.sectton 830:
dogs not sat forth a rule of ploperty; and’ that; in- ganeral
Lhe State: is the sovereign owner of lands. beneath inkand ndVlgable
waterq landward to- the'ordindry high»w Ler mark. Although we.
recagnlve thab thxs~posxtion is incons;aten with statementg,
or assumptlons, 4in our 1964~op1nlon and earlier oplnxons, 8/
and: that others 'have different views on the subject, v e believe
‘Lhat it is 1ndxsputable~thar the current uncertalnty ln the
“raw should#oe‘resolved promptly to clarlfy theurespectxve rlghtb,

titlL and. interests of both thé public 4nd the pxlNaLe littorak qﬂb
nd ripmrian property»owncrs.

3},'Baéésmfof:Statavsuﬂlghawatéf Bounddny Glaim

The premise underlying the gtate's current position.
ig that the enactment of gection: 830 in 1872 and its amnhdment
dur;ng,the 1813 -4 leglqlatlve gagsion did not canstltute either
a‘presentror ﬁuture general conveyance to the: fedefal qovurrwenﬁ
or to private parties Of the strip of sovereign idnds bengath:
hnland navigible. waters:between the ordinary high-water and'
ordxnary 10w-waterimarks.

Tt is this office’ sﬂopznion, based upon our reexamin-
ation Gt thvwatwr!boundary issuey that 1lthouqh there is a
seirious qucvtjon ag to the«effect to, be glven section B30, the
atatelhas,sound egml;bases fouw aqsprtinq a claim of owneioship
landward to‘thesoxdlnary high-water mark:

g. It xqsnotewoxthy Elat the ‘Attorney General of the State
of Nevada recently dlqapprchd LWOfo his earlier written opxnxoh*
on the b ounuarxe% of inland navigable waters: In Nevada Attorney
General Opinion Nox 204*Lgsued April 20, 1976, it was stateﬁ.
wit is the présent op:nlon of this office that the title to lands
beneath navigable wéters in ‘Neyada is bounded by the ordindry g
and permanent hlgh«water mark *nd prior opinxonq to the contxary
are hereby supersedud.
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Seckion 830 containsg no .express langiage granting
‘guch. Lands; fnus dxﬁferlnq sharply £rom statthSuauthormzlng
'the all&natlon‘of sovéreldn tido1anJSfor Statemowned hroprintaxy
landg., Unl;he such statutes as thé contcmporanoously ;enacted
sections‘deo'to 3493;1/2 of ‘the: PoliticaP Code, relatin 0.
th9 management and sale of State lands by the‘aurVuyor beneral,
gection 830 do€s. ‘not provide o1 thc payment of anyscompensatxon
to the State by private parties or for the iusuance Of a patent
'degcriblng the lands.

Indeéd, section 830. 'has been: treated as stating a rule
of constrwctxon rathex than a rule of property in a number of
cases, Sem, £.G Freeman Vs, Belle ardé 108‘ al )17% 185
(1895): Hess V., Merrell, 18 .cal., App, 896, %99-900 (I947)
.&xnch V. ?ﬁhfer, T3 Calﬁ App. 652, 656 (1433); and Drake v.
Rué"fan Rlver Land CO L0 caly App. 654, 6b0~61 (19097

Our agsertion that’thc'ordlnary hlgh-water nark
constitutes the(subje t boundary isg strongly suppomted*by
language xn the Callfornia,qupreme Court“s oplnlog in Church;&l
CO,. Vs Klngsburx, 178 Calk, 554 (1918) The deczslon expressI
states Cﬁat»LiLLie Klamath Lake, a.n avxgable lake, "consists
‘of theabody of watar Lontalned’w1th1n the banks. aSsthey exist

as the stage of oxalnacy hi h«water. . ot Id at: 558,
(Fmphasis added:)) Alrnoug Section ‘830 was not! cxtcd té court
‘presumably wasxcoghivant of éhe provisions thereof.‘fcf Bisho
v. City of San Jcse; 9 Cak. 34 56; 65 (1969) (in xnterpre%xng
qtatu s;”x€”§é pregumcd that the Legmslature\was'aware of ex=
lstlng judxc1al dec13xons)” *Morewver, when an issue 'hag: been
litig&ted and. determlned, Ball anuiry respectlng thefoame is
foreclosed, not only aa,Eo matter Heard: but also as to matters
that Lould have beanxheard,in suppor& of or 1n«ovposmt10n Lhereu
to. Price v. Sixth District Agricultural Agsn., 201 Cal. 502,
511 (155773 The relevant Tanguage in the Churchill dec1s1on
’has nEVEL baen overruled, qualltled or even‘queatloned by the
Suprame Lourt. 9/

Tn this office‘s 1964 ogtnnoﬁ, theHChurchlll Yanquade
is dlscounted asgauthorlLy for 'the hlgh—water rule, ""§ee 43
‘OpSn. Cal Atty: Gen, 291, 295, That opihioen relatea to "the
cr1teria~to be[u¢ud fot louatlnq Jthe ordlnary] 1w watcr mark

'
v

IR vie -t SN R T T ST A v Eh . e - TRETSN

9, The ‘State ‘Surveyor senexal, pledncessor of the State
'Landq ‘Commission, was. a panty defendant to thé Ghurchill casé
and' in subsequent related Litigation, See Franklin v, Churchill
‘Cos, 187 Cal, 555, 656 (1921); Reynuxda v. CGhurchill Co., 187
#al. 543, 545- 46, 548 52 (192Y)7 Tranklin vi -Churchill COey
73 Cal.prp. 304, 307~09*(1913)u ang” Montqgomery v.. Nellon, 4l
‘Cal: ApP. 184, 188, 191 (&919) See: also 7 Ops. Cal. Atty.
~Gen. 182 (1946) ‘and Op. No, N54490 (1942)

-1.0-
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on. non-tidal navigabile stiedfs; thnabed H6f which are owncd

by the ataLe‘oE Pallfornla in xtq\goverelqn capacity " XIdi

at 291, Althouqh th@ specifxc questions aaked in £he opT*lon
roquested by the'then Executive Officer of ‘the Oommisqion\murely
assumed. that privaté. ownerghip of uplands: adyoining inland. nayis=
gable' watexolextunds waterward to the oxdinary lowwwaterimdrk,
it must be. conceded Chat the opinien does not qucstion Ehe pro-
priety of using that Yine instead of Lhe ordinary high~water
mark.,. Id at 292~ =95,

Upon reanaiy is of Churehill Co, Vi Kmngsburx, supra;
178 Cal. 554, we have concLuded Ehat the: Jupreme: Tourt’s ltanguage
ko ithe effect that the State E] ownershhp of the qubject lLake
bed. extendujlanderd £6' the ordLnary htgh*wak 5 mark was vital
to. that deciqlon, .and ig not digtum. THe pivot&h iggue was
'whethez put;tioner had; any. rlght ko a patent ta cextaln 1ands.
id, at 55556+, ‘In dlqm&qsxngnpetlLloner 5 proceedlngfxn
mandamus- the court unquailfiedly stateds

Ve s AL Jpetitloner] does, howeVex, také
the, standfthat &he land is; ln facL, aovereign
land. of rhetsrate, and in thlS%SWG thlnk, Tt 1s
«_IearY" rIgnt™ Idm At 558y (Emphasis added ).

fhe court statéd that wi£The lanas [(&n; dlsputelxare,atxll
covareafby the waLPrs*of the’ lake durlngwthe?greauer part of
Lach Year. Id. at 560‘, ‘dleaxly, the court reasoned that the
(dlsputed land were atill waterward of thc ordlnaryihmqh—watel
axk and’henc zsmvprelgn landu. ‘ :

Addlrlonal decisions statlng, ox clearly implying.,
that. the ordxnary rpgh=water Méarkx cangtftutcs tiugboundanv
lncLude‘qeckman W Swett,, 99‘LaL_ 303 307 08J‘309 =10 (1893).,.
afE'd, 107 Gals 2765 ~U80 <(1895) Crel Riverw dictunm as o non=
ttlaal'watercourses)r Packer V.. ﬂxrd, 71;Calm 134, 133 (1886).,
affrd, 137 U.S. 661, %73”@5891)“Tnontmdal, navmqable pértion.
of’s cramento RLVtr)‘ and Peqplc Vo Morrlll, 26 Cal, 336 356
(1864) (tideland°~ dlctum ag to Fo nontIdal w atercourses).:

Some. secondaxy: duthornxmes also ihdicate that ‘the
ordlnary hmgh mater mark is “the boundary See,xe Gey A
Amerlcan and anllsh Encycloptdma Of Law 824225 Tfﬁ"éd 1897)g
and‘z NlChOlS, whm Law of«menent Domain, § 5¢79LIY, Py 5-314
#.12 and aécampanying Lekt {rev. 3d ed. 196 ). '

on- the other handy, several Court SF Appeal decisions
suggest, or assune,; that the ¢ ub]ect boundary is the ord*nmry
lowwwater mark. Thla oﬁtmce s 1964 opxnxon cites Crews v.
Johnson, 207 CAL:. App, 2d 256, 258 (1962) (Clear rakey, and Qﬁﬁ
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City of Los Angelcs va. Aitken, 10 ¢al, App, 24 460;; 467 (1935)
TNmno Lake), -as”authority for this propos;fxon. » careful re-
examination of these caseq*demﬁns&rateq ‘that they did riot aquaiely
‘ﬁdwudicate the watar boundamy quasiioh.

Th Crews, the twu private partieg agreed that pxuvake
-OWhership extenas to Lhc ordinary lnw~watcr*mazk, and ‘the guéstion.
Of whether Lhat llne.or Lhe'ordxnaryehlqnwwarerAmark is rhe land-
ward houndary of the publlcly owned bed of Cléar Lake @ was. not
&t lssueﬁ

Inuhltken« the Court«of Appeal rerely assumed that
section 830 is7a rulé of propprty and -gtated that the only issue
presented ‘on: appearﬁwas whether a munxcmpal condumnor had fo
pay. aubstantxdl‘damages for afF&ﬁf1ng lltLoral r1gh¥s of adjacent
pnlv&teﬁland QWners, to have the: ndtural ievel ofa naVIgable
lake matntainedm o

Since ‘this offlce 'S 196': OplnlOD, tha £Ldn:a1 courts
‘have ‘handed downidec1s:onq conualnlng dJrLa squeS\rng that Lhe
ordinary low~water mark 15 the Yandward: boundary. Sée ‘United
States. v, Gosertxa‘d“Unlted States v, Wixliams, 277 &, Susp.
TETIE (6. 57 Tals 1967); att'd, 418 . 2478585, 569 (9th Cir,

1969), cert. denxed, 397 UST 961 (1970)v HoweveL, the Nlnth
Clrvuxt Court 0L Appgals' decxslon ‘mus .t he. strlctly ]lmr ted

to the specrﬁic factual and 1egal smtuatlons anolvedm AQﬂl“
Eicanﬁly, Ehe‘state of Caleornra disclalmed any lnterest I
he‘ldndqun dmgpute. ;Moreoven a fude:al courm § construction
of a>State statute is not’ blndlnq on- Ca]xfoxnia courts., See
City of 0aklang, v, Buteau, 180 cal, 83, 89 (1919), ahd Strand
Thprovementﬁdoh Vi, LonqlBeach 173’Cal 765, 172-73. (]QTFT“"“

Three addlthnal ground¢ supportifig our present pasition
should: be montlonnﬂ brleﬁly.

nlrst, varlou%:pr1n01ples.of statutory constiuction
buttiess our conclusion Lhat séction. 830 merely states a rule
f£ox in*erpretmnq anbiguous desoxmpt:onq in. conveydnceés. It
is a fundamental precept that Laws in derogation of sovereignty
are Lonstrued¥strmcfly in favor of the State and are not permrtted
to divest it .or 1&3 -government «©of dny prerdgatives, upless in-
tentxon o effect thaL object 13 clearly expressed, People:
v. Centrs O~Mart, 34. Cai 28 702, 103 (&950). Sée also Pao>le
Vi ‘California Fish Co., 166 Cal: 576, 59293 (19;3), an Ecpn
MemoriaLfPark Assn. v. Superior Court, 289 ¢al. App. 2d 42T
FEIZFLTRLY THoreover, grants from the State are to be qtr;ctly
construed in its favoh» Civ, Code 5 10697 Los An eley v, San
Pedro &te, RuR:, Co,, 182 cal. 652, 655 (1973) “White wo.
State "T“EAI ? rnla, 21 catl., App. 3d 738, 766 67 (YT

o
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. necondly, if the enactment of section 830 had been
Lnfendod‘a a present grant, or to enpovelr bome*unnamod publlc
offtcia&s to make a- fubure conveyance of ‘the Strip oﬁ sovareign
ﬂandq bétween the o;dinary hth«water and. ondxnaxv lowswator
marka along alk JnLand navxqablp waters, 10/ it is passxble the

‘courLs would, analmdatc thc statyte -on the qround that such an
'acL wag, beyond ‘the powei of the Lculslahure. See LLlanoxs
Central Ram]road v. Illinois, 146 U.S. 387, 460 (18985 cL.
Oakland. v Oaklandea+er Fxont Co.y 118 €al, 160, 183z(1§§T)

Wt e

thrd, california’s well=s settled public pollcy favoring.

zpublicfacccss £0- and use of navxgable‘watblq furnishes a firm

fouridation. for ‘Hur posxt;on. Such poligy consxderatlons are

‘reflecLed in numerons cons%xtutmonal and statutory provisions

andfln various appnllate caurt dec1sionq” including: the foilowxug-
Actsof Admission<of Callfornza, 9 Ui . Stats 452 (lBSO)b ‘formér
Article XV, section 2 of tthe 1879 CallfornlaeConstltu ion
&rcnumbered Article X, sectitn 4)i Art;cle I, séction 25 of the
u879 Calrfornxa Constltutlongzcov. Code §66900 et qeg” and 567000
‘et sgg:g‘relatAng O, the protaction. and preaervation of Lake
‘Tahoe “Gion V., (City of SantaECruu,,Zucala 3a 29,‘42 <43 (l??Q)w
Inix. v. Haggin, supra,»6§:6a1;325§, 3214 Hltbhln $. v. Del Rid
Woods. Recreation & park Dist:. 55 ¢al. App. gb, 58671 (1976) .
=Séewalso hh” Ops. CaI’»Abty. Gen. 293, 394, 296499 (1972) . ,ﬂlb

;4m ,Commonnnaw Publlc‘Trust

Byeis 1f Ehe courts détermineé that gection 830 operated
o cgonvey fee tltle to thé gtrifi of Jédnds whderlving indand
navmgable waters betwaen the ordxnaxy'hmgh«waiev and brdlnary
low~wa{er marksq anothex sanlflcant issue kn the state ‘s
pendlnq 1ak and rlver lltlgatlon ¥s whefher that strlp is.
impressed,w1th the commonwlaW'pub&;c'trust for commerce, navi=
ga;ion and’ fighéries: Our 1964.opjnibn and earlxer opinions
.did ndt address thls gubject, :

The Landmark United ‘States Suureme‘COurt ¢case arti~-
Gulating the commonmlaw pub]xc frust doctrlnc involvas ‘the
Chlcago watenfront Ay Lake ‘Michigad.,. Illlnoxc'Centrdl Railroad
v Tllindis,; -supréd; 146 U.S. 387, 452, "Galitorhia, appellate
rouxts“‘relying “upon. T1linois Central,*hdve consistentlv
held that tidelands a191subject to the commonwlaw publlc trust.
See, eigs, Miarks v Whlfne ¢ BUpEAy 6 cal, 3d 251, 259-=60, and
Pecple V. california Fis om SUpPra, 166 Cali 5764 597. Since
the Qtatefdbtalned trtlexto ‘previously ungrantcd beds of inland
navigable watersvupon aamlsaion*to the Unilon in Lhezsame manner
as it becane the dwnerx - -of, orevaously ungranted tidelands, ve

10., A summary’ of Caln.formag 'ahmelme mll‘.ages prendred {mi
in May. 1972 by the CommLSGxon“s staff 1nd10ates ‘there were -
Lhens‘07 mites Of shorelinc around nav;gable lakes and 3,046

mileés of shorellnt along nontldal, navigable rivérs in the State,

..*]‘: 33-
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believe that it is clear that -the public trust doctrine ia
equally applicable to the lands. nnderlying such nontidal hut
navigable waters,

Moreover, it is our opinion that the ‘eanactment of
gection SBO‘coqyd(not*hqu operated to terminate the commons-

law public tiust in inland haviqable waters bécause that statute
does not "cléarly expregg Or necegsarily imply™" & legislative
intent to lift the tirust. COf, People v; QaliforniaﬁFish Co.,
supra, 166. Cal: 576; 585, ‘BY77; Count¥ug§aorange'v; feim, 30

Caly App. 34 694, 719=20,, 722~237 (1574} T

M

5.,dehn/MaéijeﬁfeatidnaI‘EaSemént

11

Ih-addigiog\to‘agsergiﬁg*¢hqt inland navigable vaters
-are impressed with tﬁéwégmmgﬁnga@”publiC‘@iuét,-thié office is
faking the position in pending litigation that, irrespective of
title, thete 1§ a recreatioial easément enablihg members of the
PuUblit £ use such watefs Lying Waterward of thé drdinary high=
water mark for ﬁiéﬁingwénﬁﬂéthét‘féCreaﬁionaltpufb¢sé$ under
Eﬁéfﬁohﬂ/MéégerIé; ‘ :
‘ This judicially created doctrine, which is distinct
from the Gommgn=-law public trust, was set forth in Behn v,
Albetrtson, 107 Cal. app, 24 738, 749 (L951). Later; the rule
was ampIlifidd in Paople. ex ﬁel;\ﬂwke:'y.'ﬁaék@=supréh 19 ¢aly,
App. 3d 1040, I&&@mjinrwﬁfhhfit~wasﬂheld*that the public can
use ahy stream capable of being used for reé¢reational purposes.
The‘gqﬁ:trsta;edwﬁhaﬁﬁ”u + » members of the public have the
riqhtetﬁ»naV£qate'§hQ“ko exaircise the ;ncidenbs.ofsnavigation
in a lawful mégﬁer,atiény‘péihﬁibelbw~high water mark on waters

of ‘this: state whichi™are ¢apable of being navigated by oar or
'mctp;wpﬁbpélye@pSmgml craft.”™ Id. at 1050. (Emphasis added,).
See QLSQintéhingﬁiv\:Déi Rio Woods Recgdation & Park Dist,,

supra, S57CAl"App. 3d7560; 86GTTI; T i

. Although: ‘Mack involved the Fall River, itS rationale
is .equally applicabTe to navigable lakes; the court cited with
approval énd’teTied~upon c¢ases ‘from othei jurisdictionS*relatinq
to lakes, People .ex rel. Baker V. Mack, supra, L9 cal. App.
342040, L0TE=4T. T T T T S SR

6,‘[Authofihyréf.thé,StatéhLands Commissio,

¥

cussed above, -the State Lands Commission., which has "exclusive
jurisdiction: , , , of ‘the beds of navigable rivers; streams,
fand] ldkes, . , ." (Pub.. Resources Code § 630Y), and is the
.trustee\of«the‘commohulaw public trust in such lands, has. the
authorfity to assert C&Lifornia's.sbvereign~dwnexship of such
lands andhard,té-ﬁherqyﬂinaxy high-water mark ih pénding. or
potential litiqatfdnwrelatbngat0~ghe'subject'bqundéry question,

We believe that, in Light of the legal sdtudtion dis-

1
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rhe Cormission also is authorxzed to take whdtever

legal action ag -may: be: ‘necessary to "eject trgm any -
fb@dq of navxqable«channels, ereams, erEtS! creoks, (an 1]
lakea, o s under its‘ﬁurﬂ%diction, any person, flrm or
‘coxporation, trespassinq“upon any such lands, through
anpropriate &cfion in the- cOMEES: af thlq Srate " Pub.
Ragources Code §a6302 See'alsofnub RLsources Coder
Ssu6215(a), 6307, 6’2ﬂ, 6461 6462, 6@01 eE sqg., 7601

se 7932- cf Pub.- Rasource% Codé. §§ GYIU 4y 6225,

/ Pt seg.

:CONC.'T.‘.USION&

We. ‘share the State Landstomm1351on s, concern that
an appellate*court,determlnation of the effect. toxbe’ngen
vafl Codé sgction 830 be;obtained at.the»ﬂarliest possuble
time 80 Lhat there*mdy befcertaintj as,to the Lespectivu
friqhta, title and: ﬁnueLeeta of the‘State and private upland
owners 4n and ‘to California”s valuable inland=navlgab1&
swaters.




