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The attached Calendar Item 36 was withdrawn prior to the 
meeting. 

Attachment: ,Calen4ar Item 36 45 pages'i 
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CALENDAR fTPM 	 3/77 
W 8670-  

36, 	 RH 

APPROVAL OP riNAL MAPS or DONNFK LANE. 

In 1973, )roperty owners on Donner Lake complained to the 
Commission that Dart Industries was constructing a pipe, 
piers, and other projects encroaching into State-owned 
submerged lands. After investigation the Commission brought 
suit against Dart, and a. boundary line settlement was 
reached. The boundary between Stave-owned' submerged lands 
and privately-owned uplands was set at the ordinary high 
water mark of tile lake. A surety of the entire perimeter 
of Donner Lake was then undertaken to complete the deterin-
atton, of State-private boundaries. Consistent with the 
Dart agreement, and the position taken by the Attorney General's 
'office in litigation on behalf of the Commission (see t hibit "C", 
attached and by reference made a part hereof), the staff 
was instructed to set: the proposed boundary at the ordinary 
high, water mark. 

At its regular meeting on May 27• 1975, the Commission approved 
an l8 sheet set of preliminary maps titled' "Boundary of State 
Ownership in the Bed of Donner Lake, Nevada County, California, 
.Tune 1974". Notice of the Commissioes preliminary findings 
was published' in newspapers of general circulation in Truckee, 
Sacramento and San Francisco and mailed to all persons with 
piers on the lake, The staff then met with interested persons 
at public sessions for a total of 12 hours in the Donner Lake 
area. Approximately 100 persons attended the session. These 
meetings Were followed by a numbet of on-site inspections of 
partictaar sites and review of materials submitted by 
interested —persons. 

The maps have been revised as necessary to reflect certain 
objections, and they are now In final form and ready for 
recording. After recording the maps will be used in the 
land management program of the State Lands Division. 

The boundary of State Ownership as set forth on, .the naps is 
the ordinary highvater nark Of Donner Lake. This boundary 
determination is consistent with the Commission's general 
position as to tho Landward extent of the State's sovereign 
title interest along all such montidat inland navigable 
waters. 

EXHIBITS: 	A. Location Map. 

B. 	18-Sheet set of final maps entitled 
"Boundary of State Ownership in the 
Bed of Donner Lake, Nevada County, 
California, June 1974" 
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CALENDAR l'EM NOi 56. cam 

, Letter, Attorney General LvoiLe J. YoungeT 
to Executive Officer, March 8, 197'7, 

IT IS RECOMMENDED THAT T'I'LL COMMISSION1 

1. FIND THAT THE ORDINARY HIGH WATER MARK OP DONNER LANE 
CONSTITUTES THY BOUNDARY OP STATE OWNERSHIP IN THE 8PD 
OF DONNER LAKE. 

2 	FIND THAT A PUBLIC TRUST EASEMENT EXISTS IN FAVOR OF THE 
iipulc BETWEEN THE LINES OP ORDINARY HIGH AND ORDINARY 
LOW WATER AND ALL OTHER PORTIONS OF DONNER LAKE LOCATED 
BELOW SAID LOW 'WATER LINE IN ADDITION TO OTHER PUBLIC 
RIGHTS THAT MAY EXIST, 

3.. APPROVE Ti!r la-SHEET SET OF FINAL ;MAPS SHOWtNG THE HIGH 
WATL'R 'LINE TO, 4E THE BOUNDARY ENTITLED "BOUNDARY OF 
STATE OWNERSHIP' IN THE BED OF DONNER LAKE NEVADA COUNTY, 
CALIFORNIA, JUNE 1974". 

AUTHORUE THE EXECUTIVE OFFICER TO SIGN AND RECORD THE 

S. AtkOoRnE THE STATE LANDS COMMISSION STAFF AND OFFICE 
OE THE ATTORNEY GENERAL TO TAKE ALL ACTION NECESSARY 
AND,PROpER TO IMPLEMENT THE COMMISSION'S DETERMINATIONS, 
INCLUDING BUT NOT ,LIMITED TO LITIGATION. 
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STATE Or CALIOORNiA 

• 

( ►FF1CP (',J THE ATMIOINV 

STAFF. klUILM90. MnSt irtIANCJEICO Ggtfi." 

015) 5`)74.V.4  

March a, 1977 

Uphorabler.. Wm. 'F. Orthrop 
:tx,eqUtive Officer 
.State ,Land,S. Commissiori, 

1,3th :Street 
SaOraMento.i California, 

Rp it Lew: Boundaries' 'of, ,and 
Rights in, 'Navigable Lakes,  and 
-Nontidal„ Wagable „Rivers;  „ 

Dear 'Mr. Northrop4, 

This is, in, response to your request that this Office,  
Provide you i.40-1 a written -disc:00cm, of the position that 
we are 'taking on behalf of the State Lands 'Commission 
Oticin involvingr Clio )444 boundaries 'of and public ,rights 
in;, navigable lakes ,and,  ,nOntidal, navigable rivers 

,/kp. 	 ,We are reprekenting, 411e CoMMisSiOn 
in various oaseS., which, thee,  boundaries and rights are 
at issue;. In 'general, •ince 1900,4 the State of California 
has been asserting, sovereign” 45,,,inerShip,  of the ,beds, of such 
lakes and rivers Ianclidard' Ito the Ordinary high-rater mark. 

1. See„ (.1,, 4,, retrial c?.e The .0eop12 of 'the State of 
,Caiifornia V. ,I§lasta Pipe and Sum4y±  Com - an But-ET-a. 

IT-77€7"NO., 3 	"6-,:',-- fcirc?1,,TTnglie :ex "re' 	. Pub. Wks., 
V. ,Shasta 	 264 

,,Commons 	 - Co... ,et al. Sacto,. Co. Stip. Ct. NO 
21:31-475-  Unite 	tates 	 1r, . Martin G., 'Rock,, et al.. , 

carT—W57 	Civiri-Ttate:- OfCallT,ZriTEE,  
Dart~ Industries,, Inc..,, ,i4evada Co',Suf-)77C-E..74071783337i - 

11KM—Mestments"v:,'CITTof South Lake Tahoe, 	al.„ 
Dorado,Co. - sup: ,ct. 	X28 7" 	Char es  
`Mosele ,„et al., 'Placer Co. Suprtrt.:"No,:- '43857;77farRavmond 
R.. 'Lzorii,„et 517 V. State of California,, 'et al.,, Lake Co. 

In One 7.nsrance' 	7c97177h,oweve•, the 
State, stipulated to a IoW-twater boundary along a short stretch 
'Of the Sacramento, River. Lean SE., Wrath, etc. y. State ,of 
California,, 	Shoal:CM: KIT. 	NO-.**-757,14, ' " " 

fa.t.c J. Yourlor41 
ArrOftfiGY quirobsi. 
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It is understood that for approximately seyen years, 
the Commission• has •been acting con: iAtently with this position 
in matters inVolVing the State's title to •the Mantis,  beneath 
inland navigable waters. 2/ 

In light of pending litigatien concerning- the legal 
boundaries Of, and public rights in, Clear Lake, Conner Lake, 
lake Tahoe and the Colorado Raver, it would be inappropriate 
to: publish= a deteiled opinion now 	3/ However, due to the 
'widespread public interest in this41,?ject, this letter is 
written to explain the rationale for the position• being asserted 
by the State in,  such casea. 

'The ,queetiOh of 'whether the 94:4inary high-wate• 
mark or the ordinary low-water-mark constitutes #11. 
boundary between. the Publicly' owned• beds  of California's inland 
navi4able water• and the adjoining uplands is a difficult 
andidontroVerSial issue.Ighis question- has beaoMe more signiz-
ficant recentlY 	 of the expanding pUblic recreational 
use of; •  such watets, 4/ and Private developments of the adjoining 
uplands. 

.Attorneys for private p4ktiet and meniht*s of the 
-COMmiesiOn'S *tag, and; this office who have- intensively 
researched' ,t10,qeot4.0n osir that there,  has been, noereported 
CaIiTarnia.appellate court-deCiaien in aCaSe where `the State 
Was a-partv Olathe bOundary issue was' :squarely presented and 

, determined. , Resolution,  Of this -guestion'is vital Ter certainty of both publio,and PriVate landHtitles,. 	a,reseIutiOn 
can be obtained only through, judiCial preepedinga. 

.use used herdirv, the phrase '"inland •navegelg.e waters" 
ail navigable lakes and- hOnti44177-na7fgTa:bliiTelTE7 

This office does intend topublish a ,notice in the 
of the Attorney General of California concerning the 
'being asSerte4 11,  such 1JUgaticn. 

'See, e.g., E2§1.1a Ax rel. Baker y. Mack, 19,  Cal. App. 
10.4 TF5711q: 

4 . 	 . With grit ever-increasing population, 
its ever-increasing leisure time (witness the 
four and five •day =Week) and the evere-increasing 
need for recreational: areas (witness .thehUndreds• 
of camper' vehicles carrying people to areas where 
boating; fishing, swimming•  and other water sports 
are available), it is extremely important that the 

not be denie4Luse of reOreaticinal waters 
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17he aforementioned pending litigation is,  an appro= 
p•iate 'means' for the State to obtain the neceSsary deterMination. 
of what line. cOnStituteS the—bouTylary. Such canes also afforl 
an opportunity for the pourts to clarify public rights in inland 
navigable ,Waters regardless of whether the boUndary is the 
Ordinary high-Water 	ox the, (,:xlinary low-water Mark. 

In light of our tconelusioa, 	seriouS, question, 
exists as '0 which line is. thebOundarYi, the ,Commission has 
redently, reaffirmed! its authoriiation that this .office continue 
to take th- following Position in liltigation:i 

1. In general, 'the State pf Ca•ifornia's sovereign 
ownership of the laildS:tifiderlYing navigable :lakes and nentidal, 
navigable river* 'extends landward to the .ordinary 414.0•w4tt 

IrrOPeCtiye , OfWhethOr the State!'S title to 
such lands extends,  landWard to that line -or-merely to the 
ordinaxy iOw-water mark the Stril, of lands ,between the two 
lines 	subject to the common-law public trust for commerc•, 
maVigatiOn and fisheries.. 

3. independently Of the CoMMen,-law public ',:rust,, 
meirlbers,,of the pUbliO have the tight to use inlanil,navigable 

lying viatewl,i-ci of the -ordinary-high4water-Mark if 
such 'waters are cO,p400,  of bpif4 naVigated,Lby small boat$ 
for fishing and other recreational purpeses,  regardless of 
the OWnerehip of the Underlying, land's. 

We .are ,aware,  that th0 	 position with 
:respect to inland -navigable water 1)b‘indarieS, i,s ihoOnsi.S,tprit 
with 	 by 'tlill , O.ft*pe and the COMMiSsion 'before 
We also a.OknoWledge that statements;, or assumptions,, in our 
prior opinionS: may have contributed co the uncertainty AS to- 

,como. 	subject., 

\deiq 	this• situation, we recommend' the following 
oburSe,  -of action: .  

1,,  'Pending at definitive appellate; .court' resolattion of 
ithe water boundary question,' the CoMmission ,(0): shoU•d refrain 
froitt requesting, private ;parties to 'enter into new leases for 

5- See, 4 4.3 ,Ops. Cal. Atty- Gen. 291, 292, 2951  296 
(1964,1, ; 30 Ops: 	MAy . Gen. 262, 269 (1957) (Lake Tahoe); 
23' Ops. gal. Atty. Gem: 306, 307„, 309 (1954) (Lake Tahoe); 
23 Opd. Cal. Atty, Gen. '97, 943 (1954 (Lake Tahoe); and Ops. 
Cal:Atty. Gan. bo. 3100, pp. 5,6 (14a6) (clear 
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Honorable WM. P. Northrop 
P4UP 4  

March 8, 1977 

existing improveMents landward of hhe.ordinary low-water mark, 
and (b) should exoUte any :payments otheewise due under preSent 
leaSeS 'Of lands between the Ordinary high-water and ordinary 
lbw-Water marks of j.n1.4tid navigable Waters. 

Z. Notice should' be given,  to presently or potentially 
affected private upland owners' and members of the general, public 
with reapect to the 'States pbsitien in pending litigation. 

Although he State is generally asserting soverei9n 
owernship of the beds of inland navigable waters landward to 
the Ordinary high-water-Mark„. the Commission must consider and 
eVaIuate all relevant factual cirdumstances with respect to any 
Specific-boundary problem before claiming title,  up to the ordinary 
V.ghiater ►itark4 The Commission and itS staff must realize that 
various iPgal and equitable defenses: potentially may be raised' 
in opposition to such an assertion by the State All 'certain 
0#tia4cngi. 

ANAtYSIS 

A full discussion of 411 authorittes supporting the 
posit ...on being asserted by this office in pending lake and 
rive': capes on behalf of the Commission is beyond the scope 
of this letter. The following briefly summarizes the rationale 
for our assertions. 

State pwnerihii).  Between,18,50,and,l871  

In 1850'1 uP9,.0, itP admission to theynion the State 
ofCalifOrnia obtained scieign title to all lands underlying 
inland naVigablevaterSyithin its boundaries, except for such 
lands, ineluded within prior ',Spanish, and 'Mexican rancho grants;  
See .ACt of ,Admission of the State of California, 9 U.S. Stat. 452 
tIa591; (")regon,V CorVaIlis Sand' 	Gravel Co., 97 S.C.t 582, 

	

5861189,,,(dan12, 	 LanT-Tssociation, 

	

1614 181-.84, 	 711ardi777777673a5770-77T7 371, 
18* 11891)1;  

The California Legislature, in anticipation. of State-
hoo(4,4dopted the coMMon, law as the "rule of decision-4°  "tats,.. 
1850,, ch,. 95, p, 219.. .1)he ,dp,1:iforl4a St reme Court, in inter-
preting this statute, held that the reasoning of American courts 
",doWn to the preSent  tithe; Should be considered, rejecting the 
argument Tria "Ow new !'ate wAs required to follow the English 
"'common. laW as it was adthinistored prior to duly 4, 1776." 1,41x.  
v. Hamlin, ii57-Cg.777,57171577:WrTYMT.' JEmphasis by court.)—  

-6 343 



In general, under  the common - 'law As applied,  in the 
States, the initial landWard extent of the sovereign, 

stated' title to the beds n4v,1,01)Te' waters is the 
ordinary high-water mark,. Many Mates discarded the ,Encil'ish 

•that only the beds of tidal rivers,  are owned 
by 	Cr0i4P, and .treated their nentiOWITTiavigable-waters in 
the same Manner , as -tidal rivers .-P:t5TEITTe purposes. Seel  
Ore:cin V. Corvallis Sth10' S,; 	 suL.‘ii 9,7 S.Gt. 5'82ig1,, 

JURani, ' pup-ia771.0-13,1T, 371, 

AP of 1856,, the Ordinary, ,high-water .Mark delimited 
the boundary betWeen the State Of Caliterni•ls sovereign lAndS 
underlying inland navigable waters and the adjoining federal 
public ,doMain iandO. See. Barney", v. ;Keokuk; 94' t4'S. 3,24'f 

Absent, a "de& arat 	T\7, "-ritzqe, :la.pdpral public 
 grants-ofsdch. uplands 't private parties do, not extend 

*terWardHOT the:brd4dry high-Water mark. 'See gardin V, Shedd', 
180 	508, 5X9 t15,03)- Since our research liaiarg61004767-  
California statute or appellate court d'ecis'ion between Osp-and" 
1871. stating, or .6170 suggesting, that a line-other than the 
ordinary' 'high.:-.water. mark constitutes the boundary of the State's 
fee title• to the beds of inland navigable, waters,, it iS our 
opinion; that t.40.,  State had Made,  no auchdeplaratienl before 187. 

2.„Ehat:tmerit Of ,Statdtea :in,3202 

Iri 4.4'724y the ',egislature adapted A Statutory seheme 
With respeet tO,  the States=,:onership 	lands underlying naVi- 
gable-waterS and the rules for interpreting aMbig00-descriptions 
in conveyances ,Of property .bounded' -by' such ,waters,  These statutes, 
whiCh 	effective en 'Jandary:l, 1873,, were amended during 
the 1287374,  ;legislative session'. 'Civil Cede station, 00, as 
thus *ended, States; 

"'The State,  is the 'owner of ,all land 
belew the water ,Of A navigable ;lake 	stieamT 

Sectien 830 of the Civil Code, as thus amended, provides 

''Eoept where the grant under which the 
land is held indicates a d[ifferent intent, 

when it borderS,  upon. 'a navigable lake 
or streafil,, where there i.s. ho tide, the owner 
'ref the UPlandl takes to the edge ,Of the lake 
o r atrea04 at 1p0.44ater 'mark; 	, ." 

Code of Civil Proceddre,  section. 2071,• as amended, contains 
rdles, fot consttuinj ailbigubus dessikiptio0S in,  conveyances 
of real property, and states that 	. y [WJhen a navigable 
lake, where there- is rio tide, is the boundary,, the rtots of 
the; #itntOr to tow-watet ,rnakk are included in the conveyance, 
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t:learlY,,, Civil Code section '670 sets- forth, rules, 
of property and ,C0de of Civil Procedure section Wig' contains 
rules ,of&Ohstrudtion,of. 	ambiguous' deecriptions in property 
ConVeyanceS, and neither statute Constitutes 4 present or 
future IMASs,  grant ot ithe Strip 	sovereign 'landa,  beneath 
California iS inland,  navigable- waters between,  the ordinary. 
44g1v4rater. and ,ordinary lowrwater Marks.. Oh the other hand', 
Civil Code. ,Section 010, which relates,  to boundaries,, arguably,  
might be deemed to enunc3.ate either ,a rule Of property or a 
rule,  of 'cOnstructiOn. 

For SeVeral: decades before 119,70, this office, the 
ComMission and other Officials appear to have ,assumed that 
section 1330-61-statea rule of property., Spe7 277 41 Op. 
,dal. Itit4y; 	and, 'other opinions cited, in Ti56-thOte 5, 
ALILiv. 

 
The States thorough reekaMinatien of the effeet to be 

-41465 sectOn-030, began with two '.dorisOlidated'=eminent ',domain 
a'ct'ions ihVOlVingthe, Feather RiVer, and has continued: to date 
•connection with the other previously :men4onecl lake and river 

litigation-and: the ,CoMmiSsiOn-staff is preParatiOn, pf.maps. depiCting 
State claim lines With ,re'sp'ect ,to iegislatiVely-Mandated Area 
:Project 

Ory,iloyemb0# 	the `State assented, ,that the 
ordinary' high=-rater mark, as% ,opposed to the ordinary, low.-water 
inarkir constitutes the subjedt boundary' in a MeillOranduffi of points 
and authorities Wled during, the• 'retrial of 'ti* Feather River 
condemnation ,actio'ns, The Pi qle Of the State Of Caliornia 
V, Shasta pipe  and' Stipay (.7576 ,,spr,471Stia-67Col  sii57-CETO, 
37J76,77F,a 'its c7:31;parThR  case. .',011"?44 	 the t44 
court 'held 'that, with .respect to, navigable, nontidal, stretch 
of 'that, river, the oi-dj.naxy 	 boundary.,  
The 'court expressly ejec:ted-the' cali(•aty 'view 'stated in this 
,Cof ficeS 196,4' opinion. The retrial ,was held in accordance with 
the instructions ot the 'Court Of' 12kpileal in:,00-22.e ex rel. De t 
PUb. Wks., v, Shasta tij22::etc, Co. 	rat  2V177",ciiT, 'App,.'1C3 
SIT'71T7'.The rtiTiiineht, upon ret7i141, was: not appealed. 

Since the' Shasta 	e deciSich upon retrial:, three 
title insurance CoMpany - 	haVe publicly speculated 
about the .impact of that decision,  and the effect to be (Iron 
Section 830. 7/ Meanwhile, the State has cpnsnt.atcztly asserted 

111. 11.111  

A34 section references -hereinafter .,'re to the Civil 
codd-uhles* OtherWiSe specified, 

56- ,Leerskoil, 'Meander iiines, "Title Ties," The Call fornia 
Surveybr, 'NO., 4a, p: 1137-7VSTI-1:.571757 text of speech, by R. R. 
Morton, president, Western Title Insurahce Company, to the annual 
conventiOrtof the California 4An4 	Agsoriation pat, Diego, 
May 7, 036; McKnight, 'Title to Lands ih the Coastal 'Aorie:,, 
Their COmalexitiea And lEg7i-Ct''6n755if VitTE7e7 Viiiii-actIE5g7 47 
-6777st.: 11.J. 74-68;. , 46"4-75 	77T. --- 

-8- 
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its .sovereign title'IandWard to the ordinary high-Water 'mark 
in a -number of other lAWSUite. For example, our position was. 
,artibUiated, i.n, a document filed October' 2,§,, 1:97, in A gasp 
involving Lake Tahoe4 AKM inVestMents v., City.15f SoUth,Tiake 
Tahoe, 	siunra„1,rporado:-Ooupi, 	74-7M-  Wale 
7TiWgiFting,ITT6Hh17,Mter'bOUndaY in-eUch,litigation, ,this -office 
and the cOmMiasit5i0.e staff continued,  the State's-Meticulous 
reexaMinat4empf the. water boundarYlUestiOn, particularly during 
the past two to three years: Our reaearch,and -analysis ipcluded 
an,  intensive review 'of voluminous material: fUrnished to us, 
by title induetrrepokesMen ,a44.4Eokiwys representing- private 
litterai.andHriparianoWners4, 

err 

Honorable Wm. F. Northrop 
Page 7 

March 0, 10.7 

; 
As,,disbuSeed:more fully ,beiqw, Out CondIusion, following 

this lengthy and,elthaustiVe reexaMination, is *hat seCtion 830: 
00 not Set forth kUle. of property,,,. and that,. 'in  
the StateiS the Sovereign •OWner, of lands beneath inlandAnaVigable 

-141141e7;44, 	 'h igh-water 
reabgnize that this, pasition iS incOndiatent 	statements, 
Or ,a0O4mptions:, in our l9q opinion and earlier-oPinionsi 
and that  others 'have different views on the SubjeCt,,'weberieve 
that it is indisputable,  that the Current uncertainty `in the 
'aw,shOUldibe resolved proMOtly, to Clarify the respective •ights, 
title-and, interest* ref' both-  the public and the private littOral Amu,' 

andriparian-Property ,OWnersf:, 

Aa6esjor 	 aoundary. Claim: 

is 	 7i1P.A#0,MOglAh40$41g t:10 state Of;"eht.'000;i6h 
ttl# thelhOilTiOht of  :0“ori:JM  in 1872'  and 	44liehdmOt 

dUringithe,s0,773-77 legiS•atiVe 	didnOt constitute either 
present ,or future general conveyance to the; federal government 

or to•privatejartied oftheStriP,01 sovereign lands beneath, 
iiilandhnevigabIematersbetween the ordinary high-water and 
Ordineyry lo0Water,Marks. 

, ±t is.  *hiS offiae's ;Opinion, based upon,, our, reexamin 
ation Of the 'Waterrtbdundarr isS4e• that a1tbongh there is a 
SeriouSIneStion aS-tO the,effect'to be given sectiOn TIO, the 
State haSeound'legallaSesfer' asSertinga claim of ownership 
landward-  =tO,  :the, OrdiOri 	 mark. 

•M••••••••••••■*•141....V.11.0. 

8. It is ,netewerthy that thejkttorney General of the State 
of Nevada, recently disapPrqVed 	of his earlier written opinjoh$ 
on the-boundaries of inland' navigable waters, In Nevada Attorney 
General OPinion No 204,  issued 'April 20, 1976, it was stated s.  
"It is the present opinion of this, office that the title ho lands 
beneath navigable waters, in 'Nevada is bounded by the' ordinary Ami 
and perMapent high-4water mark and prior opinions to the contrary 
are 'hereby Supersed0d;s! 

• " 	 p  

• 
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,fieCi4.01.830 Cdritaind 	,e0reSs latiguaqd cjraptinq 
*nch:Iandk, thus diffeting sharply 1 rom •tatuteSHauthoriling,  
thd alienatiendf spciereicin tidelands, ,dr .$tSe,,,Owned 4prOpr1i4sry 
land•. ,pn74);,e. such statutes' as tY16-9„010TP9t4P06411nae0 
sections,  144'0 't.c) 349,3 1 1/2 Of ih0-  Pc04tii:i4 Code, #latilu, 
the .management and sale of 'State lands byHthe ;surveyor' 'General, 
section 81•, does,- not  ,OrOy4de  for the payment of any ,COmpensatidn 
to the State liy,priktate patiuog or for the issuance of a 'patent 
describing, the lands,. 

Indeed, ,SectiOn, -830.410 been treated as stating a,  itule 
of construction tatlie# than ,a rule of„proPertY in a, nnillber of 
CaSes. te$:, 	t'.reeman 	 168' Cal, 17,§f, 
4E05)4 II4s,t' 	 1p 	 89:6,„(090.7.900 11947);,  

,44-1-11Efei,71717477, 	 04'33)1-d*: Drake-v. 
'RusiThri, iliver'Land-C6. , 	!QS1.-4P''  '6'54 	0,464: t1:9W7-  

•64r assertion, that *ho,Ordi,n4ty 	 mark 
-cal-44'014:0#' '010 subject boundary, *0 0:4:949* '0.0160r041?.Y. 
latiOae in tHo 41if§inis; Supreme .CoUrti:S qpinipp ifi Churchill 

	

I70::d04 	•0:918y. Thin decisiOn- expressT7-  
T 0  	 44)c04, 4, n **44,.1.6  
Of 'the,,bedY''of water 	 the banks. as they exist 

staage s 	 '4 
('Emphasis added0 :p4thOu4h-'7.SectiOn 830 eras ,n6Z7Cited, the court 
:proOuTlAtbi:y 	 ,Of'„thO, Prdiiistcing thekeok. 
Y. 	of San JoSei, 	,$64  65 •1969i (in 	 ing 
StnITIEaTiT7747FT-Jsuilie that ,the 	 Niss-ac4are of ex 
igtinq 	 Moreover, when an issue 'ho, been 
litigated and deterii4ned, 	'inquiry reSpeCting• the-sa#10' isf 
fior(i4O064,,, flO• only aS, 	!Ise'rs iteSic& b.ut asc*,ss to 'rilSO:OrS 
tha'f ,could: hSVA 	,hoards in ex)iiMt.'of-.4.  in-Opposition, there- 
tO:" 	Sixth biStkidt 	 ASSn., 201 Cal, 56,4, 
04 W717' l'hVie7(ev4nr; language'rfi-Wr aff=iaa„ciedian: 
ties ,n ver 'been 4:ve01.1.*-,-(P14.1=ed '047 ANi7'0in75WET.6*(ivbY the 
uprOilIPOUrt,,  9/ 

this office's 10• dpinidn, 	t 	1ancjus0 
.digoon#ed a4 authority for the  llighi4/6 .';:Ti,117-7gee 43 

Cal: 	'clot. 494,, 	That opinion ,re•a•es to "the 
qr:4 6* 	be-used 	10c=a4ng, 4the-ordinaryi Idv ,,oiater Mark 

1, The State turcieyor General, prededeS6di of the 'State  
sands 	 was. ii patty defendant to the-Churchill case 
and in <sub0<14,*: 	litiOiOn. See ,FrallICTIVTThurchill 
Co., 187 Cal; 555.1, Ti t6 (•.921):i 	 UF'diauri ,co 

:5413:, 545-04  54;8 -52 CIA4),7717117Egrii,v  3,i7TEUFEITIII776„ 
304,, 307;r,i09,  '0,925Y ;, An4—MontImery  v.::NErlon, 

Cal 	08i4, 	 -Qps, dg7TAITy4 
.Gen, 182, (194,0 'and 	Nt44.99 (1942)4, 

•lonprahle' 	VOrthro0:  
'Page 

Mzrcll t3',, 19,71 

• 



on non-,-tidal nay:1:004 Ptteli.1*, ti)0A)(0A 61 4hich,  are owned, 
ti'$,  the titate of -01ifOrnia in it& ,SOveteign,  dapadity:." 
At 201: Although 	 quest:JOS asked in ,the oprgOn 
requested, 	then ilkc0644.0' 6f fider of •the• 60mistion ,merely 
aStUrned,  that i4-1,yate-OWner0414 of ,uplands adlOininT ip10(1, 
ITAITT7Wateks,Hecteri4p ,rat00aa#d,  to the Oteilhary lOwrWater filar)ce, 
it muSt:i)0,'dOnceded that the opinion ,04es •not clUettion the 1#'6.-- 
Ort(et of Alt-inif that tine, instead of the Ot.Ainar-hi0.,wate;r 
mark.. td., at 20..9i4 

Upon Teartalyti# of ,Chutdhili 	v. kin 'Mlutt, qtkai 
4.7vq0:. 	.we have. COndlud.477EaTThe,74reille ; ourtrt, Tanguaqe 
to ithe effect that 	 ownership of theub106t la)* 
)0(1,',0A** 1*#0427 L *6 ,‘Oi,,Oo44.1i-1101 ‘4:c0-or 1.440 7'4!! v4.4 

444or4 	 dictum. '111:eHliii-*4i issue 
whether .00t1,400t '4.0:411Y • right 	,*d1/4011* *6  certain lands , 
Icier., 4 555-X 	dltm,;;;OgingpetitigileV,0 prOdeeding in 
MariO4itip 1:1*-40# Ofr)(40-044:4Y' 

Apd.,*,:045i*i',J; '490,4  rlokii!eky.e't, 
'm;14t; 0e,  land 1.6!; 	fact, sovereign, 

land, of the 
.,7kly 

 
A.45:10d),, 

The court stated that ''4,trlitlandS 
,covered, fby, the vat4*ogHlhe,' lake *rif.10H*hP' #.001*' ,pakt 
eac* 	 dieat14, the court .reasoned' that the 
A6 01#06' ji,44:7 ,71er4:,kt444: --laateal;4-of the %fi,,rdinaty thigh-water 
.mark; 	.hence! 40'Si#40,,  

/‘001,44,6iial 	 cl Ot die4'4'4APlYih04 
that the ,(5i.4441.7 f4cjhatet"I*)2rk constitlitet 
include 	 9 	30;  347,0t, *e.rio 111101,, 
aff 	17775T7 J6TITT ,ki0g.„5),  TE01 -p4yer4,  .Aictuit1Las-,o non,, 
TaTal waterdOuitesOadkek 	 1,1,44  115 (1884),i 

117 U.S" 	17171T891117.O44;dal, 	pOrtil:on, 
677gEdraiilentP, 	40e1 	 MOrx.',1;11, 	Cal. 336,, 356 
46. 4-)1  Oidg1400-44=#46 TqL;o-poritjx14 vatektourtes),. 

po,Tr‘-9, ..d0(10;37, 	 ,450, iiy4cate, that the, 
ordipaiy high,=.,Wate'rmark it 'the boundary  
14neridan and English thdyd•opedia Of Law  '82-4-;25 	ed 1897) 
and 2 t4iphOlt, The, 	,Eminent ,Domain, 	 5- 314 

.and. aexpitit)aqir4 	 30' eel'.. 

Ofv ,t11e,  other hand,, several Court of Appeal dec4:siPhs 
suggett, or .21.1111 	that the subject boundary is the Ordinary 
1.0s4, 4Water-ina 	This-offidOS 1,964 opinion cites Crews v. 
dohntoni 	 2$L, ,258 C1062). '(Clear 1;07517 and 
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*norab1e WM. F. ilorthx:op 
	 kareh, 8, 1977 

Citai of IPS Angeles, 	Aitken, 10 c•o.. App. ,4,d 460:, 467 (19••) 
T*T,07-TaFiT.,, 	aup1,60ty7T5F this propOsition., 	careful 
•exii4ifinatiph of these ,caSety deMonstratoS that they do riot 44130:0:y 
•act;udi,Cate the ,water i?Oundary,  question. 

the two 	PO:40,49.kadd Oat Pe0,*# 
ld'OnierShip ext"eriaq to the ordinary low-water 'mark, and -the queStion. 

Whether that line, 	,the :ordinary ,hijii?,‘OtO ,mark IF the 
Nard, boundary ,of, the p,t4440y owned bed: of Clear Lake si/A0,nOt 
:at issue,., 

:th,Altken4 the 'Court ,Of, A0,0001 Merely aSsumed that 
SeetiOn-830, 	 'property 4t4LOtatpd that ttO , only 	.54e 
1*°.°*1'''OIT'000"ds  villq010.  Ali0;1411-00e0nek tiadt0 rights Of adjacent 
private lan&,Olners, 	,knave ,.the natural id14. 	naVigable 
lake Maaintained.., „ 

t4is,Office,'0, 19.64: pi 4040% 441.4,0t#43.- ,courts 
have handed 0(5,4 decisions ',O0htainin<1 dicta aUgjeSting, that the 
90#1.#Y: 	 ia114W#Ocl;'OPY- 
StateS,, V. 'Cossett,and'iltited 	 2,7,1 	Stipp. 

-(C:1): cal )*75,75TY.q1T—Tr' :F1W70—(9*t.4 
•cert. •deni•d, 397'TJ7,g7:96l •0,00)r  flOw0er, the Ninth, 

c)4407.-P9lit7777?004W 4,04s0)-#46 	'str#tlY 1:#1 fled 
to the 

 
 specific-factual and- 

tIltat'0Hc4114444kadiaiTI any interest 4:1),  
thei lands; ib diSpute: ,Moreover, ,a federal- CourtS •construc•ion 
Of a, State. statute is not bi,ndirq ph CalifOrnia:COurtS. See 
qty.  ,of, ;Oakland, V. Zuteau 100 Ca1. 	 #f.' Strand 

l'EFffe.adh, 171 	76,5, 7,72(197.577' 
•■ 

• 

Three a444,0tal gtounclp §tppatt1.49-ourpOsent, ,position 
shouldHbeffientiOned hrietly: 

YUst, various 	 of statutory construction 
but-Al:00, our condlUOPn ,that section 830 Merely states a vl•e 
for interpreting ambig•ous desOriptionS arn. conVeyanceS. 
#• a ftir00ientV p#POqi# 	 derogation of Sovereignty 
are*OonStrUed-sttictly .ko ftvpr of the-State; and are tot permitted• 
to divest it, 	.3,i;g9v§kr)mOrit <af Any ,prerogatives#  unless in- 
tention to effect that object. is ,pleariy exPressed„ People 

Centr:O,-4,4drt, 	2cY 702, 7,03' 0950), She also p,eanle 
Zlra171,787,11TF-  Fish Co.,, 1* Cal. .06,. 59-41 0913T, anUtden 

,Assn.'77 	dourt, 189Ca1.. App. 2d •7.77 
II;7171.MT2-7,147, 	,grans17(515 the State are to be strictly 
construed .n its faVot- Cilt. Code 5, 069i Los Ang0es 	an 
liedtd  etO., 	,CO., 	 655 ;(1927177 ar.07fffille 
staterraITTEiriiirE, 	c#1, App. :0 73.8', 	 ,, 
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Sedondly, if the enadtment of section 830 had teen 
4,0;044 44a present grant,, or to 40511/4 '4"dme'lAtlhOed PublAg 
offldialit to make a future ConveYance-Ofthe Strip Tg Sovereign 

hi#‘0.P.1  010  #010x14j4J-Water and ordinary lowi4Water 
0141 	along-all inlandenavigable waters', 10/ it is TOSsible the 
'court*mbuld,inValidate the statute on  the;grownd. that, such an 
act, waS,beyondtheHpoWer of the:LevjiSlature,. See Illinois 
•Central IlaiIreadv„ Irlinoia, 146, 1T,S. 387, 460 CL777777r. 
'6W170-V776aRraid0a77537.7E6fit 	118 	160, 181 (:1 /£,T 

Third;, ,c4lifgrnies we4-seftled iD111):04T,04eY kavorinei 
,pUblie ,acce•s tO, Ad Op of navigable waters furniSheS a firth 
;foundationfor Cur 	Such Policy considerations are 
refleeted in .numerous "constitutional and statutory prOvisionS 
ands in various 40Pdilate court decidionS/  indluding,  the following: 
AC“f AdthisSionHof'Califorlia, 0 U.S. Stat4 452, ,4q5,0);, former 
i‘rti4e 	0e0tion 2 Of, the 18:79 Califernia,Constitution 
qteng,filbered Article 	sectien 4); ,Art:iclifr I, sectiOn-25 of the 
'079, Caliternia,  ,Constitution;•IGO. •Code §66900' et lea:, and §0000 
6tSai, 'relating, '.to, the pi.6t.eation..and preservation 'cif Lake 
'Tahoe;e S'anta 	 3c1 29, 42-43 ,(3.:§ 
tux. V. lagia, 12pra:-69daT:, 3214 Hitching6 V. [561 Rio 
Ar6-6d6 iRecreatiervirk 	dal. Aiiii7M1-56,0',, 
707F-41so'$S'oP; c477Ta7TTOn... 	29A, 	(`r972). 

A„:Commori:;1Law, PUblio'TruSt 

Vven,if the ceurts-determip6 'that section 830 operated 
to convey tee title bathe *trip of iands-UnderlYing Inland 
navigable waterstetween the ordinary 'high-Water and ordinary 
icjw-W44:ei marksr, *ther  sign ficaiiln issue 0  the POWs,  
,Pending lake :and river litigation its whether that strip is 
ithpresded;With theeommon.;-law' public' 'trust tor commerce;, 
gation, and fisheries,: Our 1964Hopinien,and earlier opinions 
did .net, address* this Subject. 

'She,  landmark United. StateS Suprethe Court ease arti- 
,Oleting the common:--law public ,trust dbatr•n involves the 
d#pga,w'pterfrorit in take Michigan, iIlinoJs 'Central. Railroad 
v. Illinois 	146 U.S, 381., 452:=q7CrnlaapperraTre 
COUEEi7,776Tying upon Illinois Central, liaVe Consistently 
,held that t44eIpnds arerFUT7,3ect to ;Elie cOMmon-law public trust, 

Mari;s  V., tihithey, sup)*: 6 dal, 3(1251, 259-40, and 
Pea le' v; fCafiforniaMETC-6. supra, 166 	576, 501, Since 

V7t;aineTEitt 	pre-TIOTsl,y ungranted beds of inland 
navigable waters,  npon,adthiSSion' to then 1)10,0 in the same manner 
as itkbedme-the Owileg‘Pt, Prei4o1.1:Liiy,  uft5ranted tidelancier we 

10,. A summary' of California,ShprelinethileageS prepared 
in4lay 102 bythe'dpththiSSienIS' staff indiCateS,there were 
then,80.VmileSpf sherelihe around navi014021Akee and 1,046 
miles .of sherplineLalong nontidal„ navigable rivers' in the State, 
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believe,  that it is clear that the public trust doctrine is 
egUally applicable to the lands underlying such nontidal but 
navigable 'waters. 

Moreover, it is our opinion that the enactment of 
section 850 could nnt hart operated to terminate the common- 
law public trust in inland navigable waters because that statute 
does not 'clearly express or necessarily imply" a legislative 
intent to lift the trust. Cf.. PeopI9t v. California Fish.Co.,. 
slra, 166 Cal. 576, 985, 377;-2T144i of Orange v: rfain,7177 
Ca 	App. 3d 694, 719-20, 7,22,,,23J 

5. '615/112/Maak Reareatienal EaSement 

In addition to asserting,  that inland navigable waters 
are impressed with the-CaMmon-law Public' truSt, this office is 
taking the peSitiontimPending'litigation that, irrespective .'of 
title, there is a reereationaleaSement enablingcmembers of the 
i414# 	11.5e' such' :val*i=s 1.//t3W,fttPiwarq 9f PIO •(#4111ar?' high- 
water mark for gi§hipgland. Other recreational purPoses under 
th0.4ohn/MaCk ruie- 

j9di9ial4Y create& d29triaq, 	ia-44st4.nct 
froM the 'Commit-II-law public trust„ Oa& set forth in.Bohn. v. 
Albertson, 107 Cal:. App. 2d 738, 745 (195l). Later7Effe rule,  
was 	in )11664:e.  fex rel: Balker v. Maki Islupra., 19 Cal:. 
APP. 3d 104'0', 104.61, 	wETCYFIT WAFir:Weld INat the public can 
use any stream capable of being used for reereational purposes. 
The court stated that 4!: . 'members of the public have the 
right to navigate and 	exercise the incidents of navigation 
an a lawful Mariner at 	point below hiqh water mark on waters 
,of thi* State JAich, are calTiFfeging naZplgated by oar or 
motor-prOpell:ed small craft:.."' Id, at 1056. (Emphasis added.) 
See else Aitehincpt Ar'. De• Rio-11357S  Recreation & Park Dist., 
Eula, 55 Cal,' App. 3d. 560.776671,  

Although 'Meek involvad the Tagl River, its rationale 
is equally applicable te) neVigable lakes4 the court cited. with 
approval and" •relied upon eases from other jurisdictions relating 
to lakes. Peeple ex rel. 'baker v. Mack, supra, 19. Cal. App. 
3d' 1040, I0.47177, 

6.. ,,Authoriti ,Of. the .State,.,Lands Comm >siaii:, 

We believe,  that, in light og the legal situation dis-
cussed above, the State Lands ComMission, which has ''exclusive 
jurisdiction . 	of the beds of navigable rvers, streams, 
fandl lakes, . . ." (Pub. Vesource& Code § 6301), and,  :i's the 
trustee of the common-law public trust in such lands, haSthe 
authority to assert California's sovereign ownership Of such 
lands landWarato the oidinary high-water mark in pending or 
potential litigation trelat,Ing to the subject boundary question. 
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The-coqinitss*Cin 	4‘1094.AO,C1,:.6 	what eve 
•.04#?. '400:cip acz may be necessa•y 	'' e ject: 	 . 
'bos a navig ble ,Oheini614, rive 0;i 	'1,4r,(4) 
').'4,f' • 	4PdOt 	1Ar3-1:sc#6.4ii.•% 

	creaks,, 
 

-0*p0Sid4Ohi ..Pc3,gi?a0.#§,''''ill)00' Any, such 	00u0 
40#00ri.0.1/40', 'AqtiOn 
to ipurces` .Code ~1 0(j4 •See 	 CO46. 
,W62,10,-0074. *i274  6461, 	41.5di 	J6d1 
,et 	 sb#00; ;Codd $"  
'&17 =et  ec 

, t0tiotUSION• 

We; atiare} ,f.116 	4040)pc#mim1.s0.0n1s; p9#.0:#* that 
an appellate" 

pOr.;, PO: ,),e1 :01:41ii:.1051'‘0*-, 	earliest  00.444P 
time '09 	there ;m0y 4!0 'Ot*LritY 'As, 	theTP:.0P09.0-C"-- 

ti.tle and inte.i:es:4,, 	 upland 

0UPI 
4140r.41 	eral 


