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9. RESULTS QF_MANAGEMEN&'PRACWICES AUDIT OF MOSSE LANLING
HARBOR DISTRICT ~ G 08-03.2 ‘

puring consideration pf Calendazr Item 9. attached; M. Javes Fi
Trout, Chief, Land Management and Conservation, summarizet the
item. He stated that the auditors of the commission's stafl
had pequestedvtbat he emphasize a financial audit had not been
performed on #He grang to the Muss Landing Haxbor pistrict and
that this item conceuned only the management audit.

Mr. Trout expi@infd,that the management aqdit focused on the in=
consistencies between the granted lands statute, the common law
trust, and the activities within the Harbor pistrict, most of
which have been corrected due to the géoﬂ,management'practices
instituted by the District's new general managex; Mr. william
Wimmer. He summarized by stating that the audit report showed:

1. NORTH HARBOR

rthe present agreement petween the Barbor pistrict
and ‘the Elkhoxn yacht Club in of fect made the yacht
club the manager of the tidelands in the norsth
harbor. Certa.n provisions of this agreement are
inconsistent with the trust and not in the pabhlic
interest. The District has been working very hard
to correct that gituation.

1

SOUTH HARBOR

More difficult problems are involved in that:

1} there are a numbex of wharves and pilers which
the District may have sold in the past fox very
small amounts of moneyi ani 2) there are a
number of piers and wharves paying little, if
any, vent. He stated the resolution of *his
problem is going to require completion of a
survey by the commission's staff which should be
completed by the first of the calendar yeal,

With regard to the agreement with the Elkhorn Yacht Club,
rommi ssion=Alternate Bekty Jo Smith wanted to be sure that any
new agreement would include a clause preventing discriminatory
practices. Ms. Libby Ragmussen, Granted Lands Repxesentative,
atated that the Commission did not have any gspecific reguirxe-
manks to be jncluded in such An agxeement,‘but that the staff
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would make sure this clause was inserted: Mr. Trout pointed
out that with regard to other grantees which have iscied lease
t. yacht clubs, the bylaws ar constitutions have included, or
Weve been amended to include, a nondiscriminatory policy.

Mr. Granville Perkins, Commissioner, Moss Landlng Harbor
Comm1551on, and Chairman of its Property Committee, appeared
in support of the item. Mn. Perkins stated that the results
of this audit concerning the Elkhorn Yacht Cluby were not new
to their Commission. They had previously bheen informed by a
former Granted Lands Repmesentatlve of the Commission that if
‘the Harbor District entéred into an agreement béing proposed
by the Yacht clul, they would be in violation of their grant,
end the Cemmissit - would have an obligation to consider
revoking the gra... He stated, though, that the District is
fully aware of its management rmsponulbllltlgs in the north
harbor, and any future lease agreement with the Yacht Glub
would clearly stipulate that the north harbor is under the
governanc¢e of the Moss Landing Harbor District

Mr. Perkins indicated, however, that if the problems identified
in the audit with regard to the Yacht Club and the District are
not resolved, the District would take over the operation of

the north harboxr. Ms. Smith again questxpned whether a pro-
vision would be inserted in the Yacht Club's agreement pre-
venting discrimination. Mr. Perkins assured Ms. Smith that
this type of prov1sxon would be anluded Mr. Perkins also
p01nLcd out some mipor errors in the management audit dealing
with owhership problems.

Chaixrman Kenneth Cory then requested that the staff's recommen-
dation be amended as follows:

In Recommendat.on 2a and 2b, strike the words "shall include"
and insert the words "may include”. This amendment was in-
serted zo that it would not be mandatory for the District to
conclude the lease with the Yacht Clup if in fact a satisfactory
agreement cannot be reached.

Ms. Smith asked if the staff 'had contemplated performing a
financial audit on this grant in the immediate future. Mr. Trout
stated that in the staff's opinion, a financial audit was not
Justlfxed at this time because there were other grants of higher
priority needing this type of audit.

Mr. William Wimmer, General Managetr, Moss Landing Harbor District,
wppeared in support of the item. Mr. Wimmer briefly reiterated
Mr. Perkins' statements. He also stated the Harboc District is
presently undergoing an annual financial audit by the fixm of
askins and Sells. He indicated the Commission will receive a
copy of that report upon its completion.
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Upon motion duly made and carried, the following resolution
was adopted by the commission by a vote of 3-0:

THE COMMISSION:

1. NOTIFIES MOSS LANDING HARBOR DISTRICT OF THE CONTENT
AND CONCLUSIONS OF THLIS AUDIT.

2. FINDS THAT EITHER OF THE FOLLOWING SOLUTIONS, WHILE
NOT EXCLUDING OTHER POSSIBLE SOLUTTONS THAT THE DISTRICT

MAY WISH TO ADOPT; WOULD PEND TO SATISFY SUCH REQUIRE~-
MENTS FOR COMPLIANCE:

(a) THE DISTRICT MAY CONCLUDE A LEASE WITH THE ELKHORN
YACHT CLUB WHEREBY THE CLUB PAYS FAILR MARKET RENTAL
BASED ON APPRAISED VALUE QR A SPECIFIED PERCENTAGE

OF REVENUES COLLECTED FOR THE USE OF NORTH HARBOR
AND TAKE WHATEVER ACTIONS ARE NECESSARY 70 ESTABLLSH
LEASES IN SOUTH WARBOR AND TO PREVENT PRIVATE
PARTIES FROM USING PIDELANDS WITHOUL PROPER AUTHORZL~

ZATION .

PHE DISTRICT MAY CONCLUDE A NEW AGREEMENT WITH THE
YACHT CLUB‘WHEREBY THE CLUB PAYS RENT AND CLEARLY
AGREES T0 PROVIDE PUBLIC SERVICEES AND TAKE WHATEVER

ACTIONS ARE NECESSARY TO‘ESTABL;SH LEASES IN SOUTH
HARBOR AND TO PREVENT PRIVATE PARTIES FROM USING
TIDELANDS WITHOUT PROPER AUTHORIZATION.

REQUILRES, WITHIN 1 YEAR FBOM THE DATE OF SUCH NOTIFICATION,
THAT THE DISTRICT, 1IN COOPERATILON WITH COMMIBSION STAFF,
ADOPT APPROPRIATE MEASURES TO BRING ITS ADMINISTRATION

OF THE LANDS GRANTED TO IT INTO COMPLIANCE WITH THE TERMS
OF THE GRANTING STARITUTES AND THE COMMON LAW TRUST OR
SUBMIT A PROGRESS REPORT REGARDING THE MEASURES TAKEN {0

ACHIEVE THIS END.

AUTHORTZES THE EXECUTIVE OFFICER 70 'PAKE ANY STLES NECES-
SARY INCLUDING HOLDING A PUBLIC HEARING, TO DETERMINE TF
THE DISTRICT HAS ADOPTED APPROPRIATE, CORRECTLVE MEASURES
AT WHICH TIME THE GRANTEE WILL BE GIVEN AN‘GPPQRTUNJTY TO
FULLY EXPRESS ANY DISAGREEMENT WITH THE COMMISSION FINDINGS
OR DESCRIBE ANY EXTENUALING CIRCUMSTANCESrCAUSING THE

VIOLATIONS AND/OR DELAYS.




Wb 3 RS2
it it R ORI PR gy, v St vl

Minute Item 9. (Contd) -l

5.

FINDS THAT, IN THE EVENT OF A PETERMINATION THAT THE
DISTRICT HAS NOT RDOPTEDKAPPBOPRIATE‘CORRECTION MEASURES,
THAT THE ATTORNEY GENERAL AND/OR STAFF COUNSEL. BRING AN
ACTION IN THE SUPERIOR COURT OF MONTEREY COUNTY TO DECLARE
THAT THE GRANT UNDER WHICH THE RUSTEE HOLDS SUCH TIDELANDS
1S REVOKED FOR SUBSTANTIAL PAILURE TO COMPLY WITH THE TERMS
OF SUCH GRANT AND THE OTHER APPLICARTE PROVISIONS OF TAW.

ALl
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RESULTS OF MANAGEMENT PRACTIGES
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AUDIT OF 'MOSS LANDING HARBOR DISTRICT

TRUSTEE:

LOCA™"LON:

PURPOSE:

BACKGROUND:

Moss Landing Harbor Di-trict
p. 0, Box 102
Moss Landing, California 95039

Granted ride and submerged lands at Moss
Landing, County of Monterey.

Audit of the adwministrative practices of
the District €O determine compliance with
the terms of the grant and the common law
publ ic trust.

on June 22, 1943, the Moss Landing Harbor
District was cfeated,under Section

et. seq. of the Harbors and Navigation
Code.

Chapter 1190 of the Statutes of 1947 and
Chapter 131 of the Statutes of 1967 granted
certain tide and submerged Lards at Moss
Landing in Monterey County to the Moss
Lahding’Harbox District. The grant was

made f£oOr harbor purposes and for the promotion
and‘accommodapioh of commerce and navigation.

on June 8, 1952, an agyeement was signed
between ¢he Elkbhorn Yacht Club and the

Mess Landing Harbor District and filed

with the County of Monterey, BooK 1404,
Page 55L: BY girtue of this Agreement,

the Yacht Club became the Operating Agent
of ‘the Harbor pistrict for the North Harbor.

Responding to charges from a member of

the Moss Landing Harbor pDistrict constituency
abhout alleged‘deﬁiciencies in the pistrict's
management of granted ride and submerged

Lands, Commission staff undertook an audii

of the administrative and financial practices
of the District. The purpose of chis Management
practices Audit has been tO determine whether
ar not there has been substantial failure,

(Rav. 7-14-78)
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on the parnt of the Moss Landing Harbor
District, Lo comply with the texms of its
granting statutes and/or with the~conditions
of the tidelands trust ag found in the
gommon Law, herein referred to as the common
Law trust.

INVES?%GATION& Iy order O make stuch a dgtermination,

staff’investigabed'the‘ﬁollowing areas

28 -hey pertaim €o the granted lands:
tyilization of granted fands,
A\ministrationﬂand control of granted~tands,
Pe Liclies andwprocedures governing leases,
yents and franchises, and
Admpinistation of ridelands revenues.

Rased on depailedﬁexaﬁination‘and ahalysLs
of all vecords and documents judged relevant
to this investigation of MQSS‘L&ﬁding’Harbor
District, this Management Practices Audit
concludes that theré has been substantial
viglation of Chapter 1190, Statutes ok

1967, and of the common law trust implicit
in such grants.

These violations, discussed in the texty
axe summarizel as follows:

1) Granted tide and submerged lands bave
peen put to uses wyhich fLavyor private
sather than public benefit.

The 1952 Agreement which made the Elkhorn
yacht Club thie Operating Agent of the
Harboxr Distiicl for the North Harbor
names the members of the Club as the
primary beneficiaries of the harbor
facilities. There is alkso no evidence

of disecrimination or & monopoly , however,
the Agreement contains Mo specific
provision to prevent this.

Granted tide and submerged lands have
been put to uses which favor local
rather than statewide benefit.

Again, the 1952 Agreement which names

the Club members as the primary bene-
ficiavies of the harbor facilities
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précmudes uses with a statewide penafit.

The fack ¢hat therve 18 pnly one gransient
perth also indicates a tack of provision

for the use of facilities DY residents

of cther parts of the State. '

Granted ride and submerged hands,tntended
py statute to be used in furtheyance

of copmerce, navigatior and £ishing

have heen uked For private recreation
while needs for CcOMMEYCE. navigation

and fishing gent unmet.

section 9 of rhe 1952 Agreement declares
rhat the Noﬁbh;ﬁarbow facilitdes shall

pe used only by “"pleasurs craft! and

use by an Grher kidd of craft, or

for any other purpose,'bQCOmea ineidental
to that primaty use. '

in addition, the Legislature has, in
numerous instances, made grants in
which a much proader range of uses
'was\apthogizedu The Fact that the
Legislaturevdid not choose to adopt
these varied uses when making the Moss
T.anding grant suggests ghat a more
pegtrictive interpretation of authorized
uses was jntended.

granted lands have peen lefl undex

the use and control of a private orLg
ization for a prokoﬁged and indefinite
period.

gections 1 and 2 of the 1952 Agreement

make the vacht Club che exclusive operating
agent with an {rrevocable option to

lease the facilities, which lease may

be antomatically rencwed from year

to year. The North Harbot facilities

arc not nOw covered by 1ease or permit.
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DISCUSSION:
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private interests have been receiving
virtually free use of public property
for over 20: years.

The duties that the Yacht Club performs
and the chavrges that they agree to

pay are actually among rhose routinely
required in cypilcal leases of Stabe
tidelands l(i.e., wliere the lessor is
the State Lands Commission), and avre
invaxiably "in addition! to the amount
of rent, Nor does the fact that the
Yacht Club as & non-profit orgdnization
providing certain services {o the public
suffice to justify thelt ient free

use of State tidelands.

Lastly, the status of several facilitvies
using tidelands in South. Harbor is

not clearly established. The District
may be entitled to rent it is not now
recelving. -

Most of the violations can be traced to

the 1952 Agreement which gave the Elkhorn
Yacht Club administrative conttol aver
North Harbor granted‘tide andksubmexged
1ands. Aluhough this investigation has

found no evidence that the Yacht Club or
any of its members ever intended to divert
tidelands revenues jnto private hands or

to otherwise efraud the publie, it appears
clear that sovereign Lide and submerged
lands have sexved primarily as a convenience
to a private prganization, and considerations
of general stateyide benefit have been
incidental.

Likewise, this investigation has found

no mismanagement, apart from minoy incidents
whic¢h cannot be considered typical or character-
istic of the overall pattern. The Elkhotn

Yacht Club appears to have been motivated

by tte desire O guarantee the security

of tho rvevenue bond investment, and to

maintain Nerth Harbor facilities suitable

for recrention eraft, The Club has managed

the area undar ibs charge in an ef ficient
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mannet, consistent with the goals and purposes
of ‘the Club and the terms of the Agreement
with the District, It has regularly yepaid

its bonded indebtedness and it 'has contained
expenditures within the limits of its revenues,
S0 tHat the North Harbor facilities have

been self supporting. It has kept rentals
fairly low while providing necessary main-
tenance and utility services at reagsonable
cost. It has not incurved any additional,
indebtedness and has net received uny Lax
revenues,.

Unfortunately, such managament, proper

on private lands, is not necessarily suitable
for sovereign ‘tide and submerged lands,

For this audit finds that the goals of

the Yacht Club aiid the terms of the Agreenent
have not been ditrected toward the flurtherance
of the public trust, and that ‘this trust

has been violated.

Members of the Club undoubtedly saw themselves
as shareholders in "Pheir Enterprise’,

which admittedly they had largely inspired

and fimanced. Nonetheless, purchasers of
public revenue ‘bonds, issued pursuant to

the Harbors and Navigation Code, ave not
shareholders in a private company and are

not entitled by their purchase bo exert
control over the praject which they are
financing.

LE the Club acts in the capacity of Agent

for the Moss Landing Harbot Disltrict in
North Harbor tidelandg administration,
considerations of general statewide benefit
must come first., If the Club desires to

use such lands primarily for its own benefir,
Lt must execute a lonse apd pay Ffair market
value. ‘

Problems relating to ownership of South
Harbor facilities and lands may he c¢larified
when the Commission survey, requirved by
Chapter 131 of the Statut. s of 1967, is
complete. The survoy which was due in 1969,
was delayed for 5 years because an agreement
could not be reached between the Harbor
District and the State Lands Commission,
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It has more recently been delayed by a
shovtage of staff. The District will be
expacted ta assert and reestablish any
rights it may have teen neglecting.

EXHIBIT: A. Grant Map.
IT I8 RECOMMEMDED THAT THE COMMISSTON:
i. NOTIFY MOSSH LANDING HARQOR‘DISTEICT OF THE ‘COMTENT

AND CONCLUSIONS OF THIS AUDIT. :

2. FIND THAT EITHER OF THE FOLLOWING SOLUTIONS, WHILE
NOT EXCLUDING OTHER POSSIBLE SOLUTIONS THAT THE DLSTRICT
MAY WISH TO ADOPT, WOULD TEHND TO SATISFY SUCH REQUIRE-
MENTS FGR COMPLIANCE:

(a) THE DISTRICT SHALL CONCLUDE A LEASE WITH THE ELKHORN
Y/CHT CLUB_WHEREBY THE CLUB PAYS FAIR MARKET RENTAL
BASED ON APPRAISED VALUE OR A SPEGIFIED PERCENTAGE
OF REVENUES COLLECTED FOR THE USE OF NORTH HARROR
AND TAKE WHATEVER ACTIONS ARE NECESSARY T0 ESTABLISH
i EASES IN SOUTH HARBOR AND TO PREVENT PRIVATE
SARTIES FROM USING TIDELANDS WITHOUT PROPER AUTHORI-

ZATION,

THE DISTRICT SHALL CONCLUDE A NRW AGREEMENT WITH
THE YACHT CLUB WHERERY THE CLUR PAYS RENT AND
CLEARLY AGREES TO PROVIDE PUBLIC SERVICES AND

TARE WHATEVER ACTIONS ARE NECESSARY TO ESTABLISH
LEASES IM SOUTH HARBOR AND TO PREVENT PRIVATE
PARWI?S FROM USING TIDELAWDS WiITHOUT PROPER AUTHOR-
TZATION. :

REQUIRE, WITHIN 1 YEAR FROM THE DATE OF SUCH NOTIFICATION,
THAT THE DISTRICT, IN COOFERATION WITH COMMISSION STAFF,
ADOPT APPROPRIATE MEASURES TO BRING ITS ADMINISTRATION

OF THE LANDS GRANTED TO IT INTO COMPLIANCE WITH THE

TERMS OF THE GRANTING STATUTES ARD THE COMMON LAW TRUST
OR SUBMET A PROGRESS REPORT REGARDENG THE MEASURES

TAKEN TO ACHIEVE THIS END.

AUTHOR1ZE THE EXECUTIVE OFFICER T0 TAKE ANY STEPS NEGES-
SARY INCLUDTNG HOLDING A PUBLIC HEARING, TO DETERMINE

IF THE DISTRICT HAS ADOPTED APPROPRIATE, CORRECTIVE
MEASURES AT WHICH TIME THE GRANTEE WLLL BE GIVEN AN
OPPORTUNITY TO FULLY EXPRESS ANY DISAGREEMENT * I

THE COMMISSTON FINDINGS OR DESCRIBE ANY EXTENUATING
 CLRGUMSTANCES CAUSING THE VIOLATIONS AND/OR DELAYS.
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5.
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FIND THAT, LN THE EVENT OF A DEFERMINATION THAT THE
DISTRICT HAS NOT ADOPTED APPROPRIATE CORRECTION MEASURES,
THAT THE ATTORNEY GENERAL AWR/OR STAFF COUNSEL BRING

AN ACTION 1IN THE SUPERIOR COURT OF MONTEREY COUNTY

TO DEGLARE THAT THE GRANT UNDER WHICH THE TRUSTEE HOLDS

SUCH TLDELANDS 1) REVOKED FOR SUBSTANT [AL FATLURE TO

AOMPLY WLTH THE . RMS OF SUCH GRANT AND THE OTHER APPLICABLE
PROVISIONS OF LAW.
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