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-3 48. LYON - FOGERTY - GENERAL POLICY REGARDING MANAGEMEL\?T
' OF INLAND NONTIDAL NAVIGABLE WATERS-

Calendar Item 48 attached was pulled from the agenda priot .
to the meeting: ’

Attachment: Calendar Item 48.
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LYON ~ FOGERTY - GENERAL POLICY
—REGARDING THE MANAGEMENT OF ' ‘
INLAND NONTIDAL NAVIGABLE WATERS ////»

Summary of the cuses:

The California Supremé Court in State of California
v. Superior Court -(Lyon) {1981) Z?:GKEQ“BH”ZTG and
3SEate ofF California V. ouperior i,ourt (Fpgerty) 29

Cal. 34 240 nas hekdt ~ ~ 7 7 T C

a. Private upligd owners; On ﬁoﬁ—ti@glfnavigaﬁlé wateirs
hold fee title to the low water mark unless their
deeds provide otherwise. ‘

The area lyang’hetween'the~high'gnd.19w:wa€ér marks
of the bed of such waters is subject to the .public
trust for c¢ommerce, navigation; fishing, rezreation
and. presetrvation. .

Private uplgtid owners may utilize lands between
low and high - water if any manfier mot incompatible
wi~h public trust needs. in the property. '

Private upland owners who hdve previously construdted.
docks, piers and other strudtures in the shorezone: ~ ~
between high and low water miay contirnue to use -
those facilities unless the state deétermines. in
accordance with applicable law, that their continuied
existence is inconsistent with the reasonable. trudt
needs of the public. :

If the State chooses to exercise the public's trust
interest and tdke pdssesﬁioﬁrpﬁ‘lawﬁully‘Const;ycngd
improvements in the shorezone it must compensate

the owners for such improveingnts. ’

The United States Supreme Court, has denited certiorari
and these decision's areé therefiore final expressions:
of California 1law.

Need for notice and compliance?

Legal descriptions and policy staggmgnts used By sgaﬁﬁ
since 1977 in leases, permits, notices dnd COrrespou

dence are in accordance with-pbiity‘adqptedfby-tha~
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. Commission in March of 1977 at the inception of Lyon . Lo
and Fogerty, when sovereign Citke was claimed to high "
wateT. That policy is now outdatéd, is in part inconsigtent
with the Lyon and Fogerty decisisns, and also of Lourse, -
does not Inmform the public of the holdings in thgse

cases. The proposed Lyon .and Fogirty Notice :Statement

set forth in Exhibit would imform- ledse Or peLmit
applicants, public agencies etc..of the holdings in

Lycn and Fogerty and related laws and Cormi:csion policies ,
as they affect private upland -owiners. ¢ N

erodn, 4 a wessnate agx s

Eﬁi; 3. Policy proposals for complyiqg‘w¢tﬁ=hydn~aﬁd.Fegéﬁﬁjf

Commission staff and the Office of the Attorney Géneral -
recommend that the Commission adnpt ‘the folTowixig: géneral
policies. regarding the pirivate upland owrers whose
L deed desériptions call to the édge of a mon=tical navigavle
o Lake or stream: (1) Specific guidelines for particulaip
’ lakes, rivers and streams may be: recommétided for Commisision
action where circumstancies requife. : CoE

a. For the area waterward of the low watier matk?

B o (1) TRequire léases ot péermits for wses or improvenerts
@ on such areas; and o

: 2) Issue the Lyon and Fogert Notice Statemiént
. set forth in Exhibit AF:X Lo
R Such a policy would be consistent with Lyon and. . ;ij a

Fogerty in that thosg cases #ffirmed the State’s '
sovereign fee ownership inteiest below low watexr, ' -
(The Commission has since 1977 issued permits and - <

leases to high water although xent was only chargeg - -
for uses below low water). " ) -

b. For existing uses or improvenents witinin the area
between the 'high and low water marks.:

(1) Do mot require a lease or permit., hdt

~

{2y Issue the Lyon and Fogg%gg Notice Statement -

set forth In Exhipit ""A™
Private owners of existing sitructured within ithe high/low
area should be informed 6f the naturé¢ ahd extent of the': .
publicfs interest ifi that area as well as their own rights.
Such nctice is provided in the proposed Notice Statemént
“i’ ser forth in Exhibit "A'". The State may -of course at any
time seek to have unlawful public nuisances dr illegal -
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obstructions withia the high{low shoriezone area removed

at their owner's exvense. Assuming lawfully constructed

and maintained usés ar improvements the stat€ could also. -
securé possession by wxercising the trust ovér the area

on which such improvements were locatied. That -option, Howéiver,
would require compensating the owner for such improvements. ‘

¢. Ebr proposed uses o;‘imprqvemknts:wiﬁhin»thé area
petween the high and ordinary low watier marks:

(1} Db not require a lease of permiti, buk

{2 1issue the Lyon and Fogér@z Notisce Statement
set £qfth:f%7ﬁxhibic AT and -

(3) When requested by privatye parties, staff is
directed to bring proposed uses £J the Commigsion
for findings of consistency or incomsistency
with public trust meeds.

The purpose of such a notice {iould be to provide L

upland owners proposing a pariidcular use with cerliainty

regarding their right to. compeénsation in the event

of a subsequent exercise of the trust by th: State.

EXHIBITS: A. Notice and Policy Statement.
IT I ,RECOMMENDED THAT THE COMMISSION:

1. 2REVOKE ITS EXISTING POLICY CONCERNING :GRANTENG OF LBASES
AND PERMITS BETWEEN THE ‘HIGH WATER AND LOW WABER MARKS
‘ON NONTIDAL NAViSABLE WATERS, APPROVED IN MARCH: OF
1977. -
ADOPT THE FOLLOWING GENERAL. POLICY FOR COMPLYING WITH
THE CALIFORNIA SUPREME -COURT"S DECISIONS IN STATE OF
CALIFORNIA V. SUPERIOR, GOURT (LYON) 29 .CAL. 3d 2107
AND STATF, OF CALIFORNIA V. SUPERIOR GOURT (FOGERTY).
29 CALZ 3d 240 AS THEY RELATE TO THE-MANAGEMENT QF
NON-TIDAL NAVIGABLE WATERS. ‘

a. FOR THE AREA WATERWARD: OF PRIVATELY OWNED. UPLANDS
ON NON-TIDAL NAVIGABLE WATERS: o

(1) REQUIRE LEASES OR PERMITS FOR USES- OR IMPROVEMENTS'
WATERWARD OF THE LOW WATHR MARK. -

(2) ISSUE THE LYON AND FOGERTY NOTICE SEATEMENT
SET FOERTYS IN EXHIBIT "AM..
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b. FOR EXISTING USES OR TMPROVEMENTS WITHIN THE AREA
BETWELN THE HIGH AND LOW WATER MARKS:

(1) DO NOT REQUIRE A LEASE OR PERMIT, BUT

(2) ISSUE THE NOTECE AND POLICY STATEMENT SET
FORTH IN EXHIBIT MA".

FOR PROPOSED USES OR IMPROVEMENTS WITHIN THE .AREA
BETWEENTHE HIGH AND LOW WATER MARKS:

(1) DO NOT REQUIRE A LEASE OR BERMIT, BUT

(2) ISSUE THE NOTICE AND: POLICY STATEMENT SET
FORTH IN EXHIBIT "A', AND ‘

(3) WHEN REQUESTED BY PRIVATE PARTIES STAFF IS _
DIRECTED ‘TO BRING PROPDSED: USES TO THE' COMMISSION
FOR, FINDINGS OF CONSISTENCY OR INCONSISTENCY.
WITH PUBLIC TRUST NEEDS.

AUTHORIZE AND: DIRECT THE STAEF OF THE STATE LANﬂngQﬁMiSSION;
AND/OR THE ATTORNEY GENERAL TOQ TAKE ALL NEGESSARY OR _ .. "
APPROPRIATE ACTION ON BEHALF 'OF THE STATE TANDS COMMISSTON.

TO CARRY OUT THE ABOY  POLICY,
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EXHIBIT "A"

LYON AND FOGERTY NOTICE STATEMENT

(For use in informing applicants, government agencies:-or
i the general public of the holdings in Lyon and Fo ert
A and related law and ‘Commis$sion policy; to’ be fsed inm easesw
STk permits, Public Notice responses, appliicant rcorrespondence,
genetral inquiries, etc.):

9'1 .
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The California Supreme Court in State of, Calrfornlw
V. Superlor Court (Lyon) (1981) Z¥ Cal. “d 210 and
State of California v. Superlor Court (Fogerty) 29
Cal. 3d 240 has held: -

(a) Private upland owrers of on n@n—tldai navigable
waters hold feé title to the low.water mark unless

their deeds provide otherw1seu

(b) The area lying between thé nLgh and Low: water
marks c¢f cthe b~ds of such waters is ubgect to
the public trus-
recreation and p'eservatlon.

(c) Private upland ownew may utilize lands between
low and high water in any mander not lncompabele
with public trust needs inm the propz.ity.

for commerce, navigation, fishlng,

(d) Frivate upland owners who havespreviously constructied -

docks, piers and other structures im the  shorézone
between high and léw water may' continue to use
those facilities unless thé state deLeranes,

in accordance with appllcable law, that tneir

contxnued existence is inconsistent wx&hﬁthenreasonable

trust needs of the public.

(e) 1If the State choosés to exercise the. publlc“s
trust interest and take possessxon of lawfully :
constructed improvements in the shorézone it must
compensate the owners for sugh anxovements.

Pursuant to Celifornia law, the Stake may requive ithe
removal :of any nuisance or 1l1eg/l obstrubtion on lands
subject to Lhe public taust. IL is fot réduired té
compensate for such improvements.

The State Lands Commission will fequire a lease oxr

-

permit for only thosge uses or Improveéments. lying watérward

of the low water mark.
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Any private uplan! owner seeking to-construt merovements
on the area lying between the high and low water marks), ‘
subsequént to the effedtive date -0f thé Lvon and~Fogertv
decisioiis should secure a statement From the State ..
Lands Commission that such proposed use 1s consxstent
with public trust needs in order to insure their right
of compensation if such lmprovements are latexr taken -

by the State through an exercise of fts. public trust
éasement rights." : R
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