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REQUEST FOR ISSUANCE OF A
PRCSPECTING PERMIT OR
NON-COMPETITIVE GEOTHERMAL LEASE
FOR STATE FEE LANDS ON
COBB MOUNTAIN IN LAKE COUNTY
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REQUEST FOR ISSUANCE OF A PROSPECTING PERMIT
OR NON-GOMPETITIVE GEOTHERMAL LEASE
FOR STATE FEE LANDS
ON COBB MOUNTAIN IN LAKE COUNTY

This Calendar Item is introduced at the request of California
Geothermal, Inc. (see Exhibit "amM),

BACKGROUND ; Petroleum Leasing and Development Corporation
applied for a geothermal pProspecting permit
on May 9, 1973, for State fee lands in
Lake Councy.

The application was purportedly "assigned"
to California Geothermal, Inec. (CAL-GEQ)
on January 21, 1974, Pursuant to a request
by staff CAL-GEQ subiitted a dfafe EIR
for Cobb Mountain on November §, 1974,
d a State Clearinghouse
. veral negative
comments were received; chief among them
was the intention of the United States
Fish and Wildlife Service (USFWS) to classify
‘Cobb Mountain as a "eritical habitat zone"
because of peregrine falcon sightings in
‘the area.

It was not until April 1977 that information
was received from USFWS that Cobb Mountain
would not be classified as a critical habitat,
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CALENDAR ITEM NO. 4 ?(CONTD__)_

consideration of Cobb Mountain
as a known geothermal resources area, was
b raised by the long Beach staff, which led
B to the State Lands Commission's approval N
L of such a classificakion on November 27, .
1978. . v

On Octaber 23, 1981, & letter was sent

to CAL-GEQ informing them that the State
Lands they were interested in had been - .-
classified as a KGRA, and, therefore, their P
zdvance rental payment was being returned.
(CAL-GEO wrote a letter on November 5, 1981
requesting that the State delay any lease

sale involving Cobb Mountain.

on April 15, 1982, CAL-GEQ's attorney,
My. Mathew V. Brady, wrote a letter (a
copy Ls attached) to Claire Dedrick, the

Fxecutive Officer, requesting that the
Commission issue a geothermal prospecting
permit or 2 non-competitive lease based

0 on the following contentiouns:

1. Violation of CAL-GEO's procedural due
process rights.

In late 1977,

2. Improper KGRA classification.

3. The operation of Government Code Section
659-20 et seq. (AB 884).

It was also Mr. Brady's request that his
client's position be brought before the

Commission.

. It © staff's opinion that all of CAL-GEO's
argunents are unsubstantiated, because
no. prospecting permits may be issued after
the Commission has made a KGRA classification
pursuant to former P.R.C. Section 6909.

Formal commission action on CAL-GEO's request
of April 15, 1982, may adversely impact

on the Commission's legal position should
litigation arise. Staff recommends against
any formal Commission action on CAL-GEQ's

request.
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In addition,

AB 884 N/a.

EXHIBIT: A. CAL-GEO Request Letter.
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EXHIBIT “A"
MATTHEW V. 8RADY

FISII UL AT LAW
L nA 1 ne et Suire 2HO
nacnast nti, Gavironsaa B0
o106 Aa 3368

.
April 15, 1982

tis. Claire Dudrick

Executive 0fficer

California State Lands Commission
1807 12th strcct

Sairamento, CA 95814

Subject: california Geothermal, Inc.
Application for Prospecting
Pormit W 9649

pear Ms. Dedrick:

By this letter, California Geothermal, Inc., Tegucsis the
Comuission Lssuc forthwilth, a Prospecting perait with an initial
corm of two vears, cffective immediately, or alternatively, a
noncompetitive for the arca of land ecncompassing the Gebtharmal
prrespocting Pernit Applicaticn nuaber 9469 Siled with the
comuission by California Geothermal in 1973, This lease
prespesting permit ghould be Lascd upon teyms and conditl
royallty rates .as they cxisted on November 26, 1979. °
legal authority forx this request is outlined in the ma
pejow. We reguest that this matter be set for heazing
Coumission at its next busincss meeting. Please advis

me of the time and location for this hearing.

Q

Background

on May 9, 1973, petroleum Leasing and Development Corpox-—
ation applicd for & geothermal prospecting permit for the Cobb
Mountain areca. On Junc 1, 1973, the State Larnds Division
acknowledgad reoceist ¢ rhe matcrials ané requested additional
caviroanental inforamation from the applicant in the form of an
environmentnl impack report. On June 21, 1974, the application
was Ltransforral to California Geothormal, Inc. puring January of
1974, certain additicnal naterials were requested frem California
Geotharmal and the materials were forwarded to the Commission
on February 6, 1974 and Fuebruarcy 19, 1974. On Hovemhex 8, 1974, a
draft environmental impact repart was submitted to Lhe Division.
This draft was prepared by ECOVILY and is.dated October 20, 1974,
on becember 16, 1974, this docurant was circulated by the Divisicn
for comment. ho comment period was extendad once and according
to your filus, closud on February 23, 1975.




M. Clajre Dedrick
hpeil 135, 1982
Page Two

¥
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Numerour comments were f£ilcd on the Draft Environmcntgl
Impact esort aml a joint hecaring on it was proposed. THe file
daey not indieate Lf a hearing was ever held.  On Mazch 12, 1975,

P 2%

aftor tio ciose of the comment peoriod, the State's Resourced
Agenwy submitted its comments and Jdiscussed at length the presence
of thy American Peregrine Falcea and the proposed designatign of

Cobis ﬁou Lol

Falcon., Portions of the Joint U.S. Fish and Wildlife Scrvide and
Czliferaia Department of Fish and Came report on the American
Pereyrine laleon are included in the file.

In May of 1975, A.D, Willard of your staff concluded in a
memo Lhat not withstanding the existence of the Critical Hakitat

Zone for the American Pereygrine Falcop, that a prospecting germit
could be issucd. 1

It appears from the f£ile that until August 13, 1976, little
happenad fegarding the issuance of a prospecting pe-mit, ]

ciuve
the proposals by the Federal and State Fish and Wildlife Agdncies
to duclare portions of Cobb Mountain as a Critical Habitat Zone.

»

This wzs the casc oven though A.D. Willard concliuaed Luat a pro-
specting pozmil Suuld we issued.

1n October and November of 1976, the Commission commented
on the Feregrine Falcon issue and allcghdfthht inclusion oI Cobb
lountain was unjustified. In February of 1977, the U.S. Fish
and Wildlife Service deleted Cobb mounta~n from inclusion as a
part oi the Critical Hlabitat Zone.

The next entry in the file is a lctter dated September 13,
1977 ifrom Républic Geothermal, In,., which cnclosed a proposed
option agreement between California Geothermal, Ing. and Repugyic
Geotharmal, Inec. In Janua"y of 1978, a folleow~-up letiter was sent

by Republic Geothermal asking for some response from the Commission.

Nonc was evor received.,

In Decembar of 1977, B.J. Ereritts wrote a memorandum to
J.F. Trout stating that ctaff desived to offer the parcel coverded
by the prosvecting purmit for competitive bid since a "commercial®
Y H q i ,

well was drilled half a mile southwest of Colbd Mountain. <This
information was naver communicated to California Geothermal. It
dappears, from the file, that during mest of 1978, littie hagpened
with tha propeotcd prospecting puermits on the Cobb Mountain arca.
flowever, on Novemboer 20, 1978, Bileen Burpett subnmiiicd a wemcnan—
dim proposing Lo classrfy the lands under the prospecting permit as
being within a known guothommal resources area. On Movember 27, 1978 the

n as a Critical Habitat Zone for the American “e:a,--ne

2780




1~) Ms. Claire Dwedrick
April 15, 1982
Page Three

Commission voted ko classify the arca under the prospecting permit
as a known ¢oeothermal resources arca.

At no time was written notice given to California Geotharmal
nor was any person asseciated with California Geothermal orally
told of the pending action or dcc*s;on en the part of the Commission
to classify the area uaderlying the orogpnptln( pormit as a known
geothormal rasources arca. Nor was a written notice sent to
California Geothermal until Octcher 21, 1981, almost thrce years
since the Commission had allegedly classificd the land as a known
geothermal resources area. .

I.
Given that sgubstantial proaﬂrty rights were affcc“ed,
before the Commissicn coutd classify the Cobb Moun
arca as a known geotherimal resourcus .area, not ice and
opportunity to be heard must ba given.

On Novcinher 27, 1978, at the Commi
meating, the staff submitted, for the Commi
ca}cﬂdar itam numbex 45, Tnxs'calcnuar ik
sion to takd several steps. ZFirst, to classi
degcribed in Exhibic C of that item as being a known geotheormal
resources arad. Sccondly, to authoriie the Cormission to lease
cexitain lands described in Exhibit D of that calendar item. The
arga which is subject to prospecting permit W 9649 was ucLuded
in the arcas described in Exhibit C. h

-
o

0O u
]
ORI
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In addition to questioning the sufficiency of the ewidanciary

presentation and complxanuc with the statutne which is the basis

for declaring an arcea a known goothcrﬂﬂl-rcsouzces area, the
Commission's failure to not;fy California Goothermal of the intended
presentation voids the contire determination a:d class;f;c-tmon
process. This aclion is required by virctue of Jo“h tha U.5. and

Cali roxnla Constitutions which guarantee individuals the right

to .... "reasonable notice and an opportunity to be heard..,"
whenever a govermmental asckiviiky will resulc in a significaiit
deprivation of a property rignht. Horn vs, Caunty of Venktura

24 Cal. 3d 605, 156 Cal. Rptr. 718, 596 P 2d& 1114, '

It iy beyond question that the Comnission's actions pur-
ports to "void" the cxisting prospecting pormit application on
Cobb Mouatain by virtue of the agpl'cqtzon of Dublﬁc,hcvouzqcs

|cALEnDAR paRE
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A Claire drick
Apral 15, 1982
Page oyr

Codw Sueticon 6912(2). 7TPhise application jig also obviously a

S1gnd cicant property right. Given thae it has henn conveyed by
Various partjes Yor valuable considcratiqn v it ous objection by the
State, tyice. Horeover, after Novembor 26, 1978, California
Ceothurmal vas cuntitled to a perait by operation 3f the Law,:unicss
the Commission specifically acted to deny the request.

IT.
The classification of Cob ¥ountain, ag
knowa geothermal Tesources area iz not su
stanticl evidonce and not in conforaance
monts of public Resources Code Scction 69

In addition to denying California Geothermal its Que Process
+ Lhie Comnission haa,illcgally determined thas Cobdb Mountain
howa geotheranl resource area since there is ne evidonce

S

ithin Lhe record 0% the Coamission's proceedings 3 Justy
ificotion as a RORN, First, dublic Resources Ceoza

srovides that a KGRra AUst include ",,, ax
i of rodusing ceothormal Yosources in ¢

dURN angignation of the arza zncemna

aplicucion W 9649 €ces net contain a
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gedthvrmal resources in commercial guant
unsrecificed value Say be around the area
cation W god9, since the Prossecting area itse) co
well capable of preducing aeothermal resources in ¢
titivs, the Commission is acting in excess of its 3
its ¢fforts ko ¢lassify the areca as 2 KGR in thas
comply with the explicit language of Public Resourc

i
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Moreover, there is nNo substantial evidence & Suppork the
Commiszsion's corclusion since there is no evidance in the record.
AL khat hag been presented for the Commission's censideration ara
cohcﬂnuiona:y statemopts and heresay. 1t ig well recognized that
thi Commission.canno:‘basc an adjudicato:y finding Solely on heresay
cvidence. paveon v, Horit Seaten Commission, (197g) go Cx 358, 675
Walker v, oTow ot fan Gabrieol (1942) 20 C 2879. .

Lastly, thevo 1S a total failurs of the Commission tgo prepare
findings thae comply with tho mandates of fTonanaa AsSsociation For a
_-“th‘_Q_lf_t_{_C_gyu:u:ni_Lv V. County of L.A. (1974) I1¢ 3 50¢, 113 Caz, Rpoer,’

RPTAA 1T, .

I1I.

California Geothermal ig entitled to a pProspecting
bermic and/or g Aoncompetitive loage by virtue of the
Comnicsion's failure to respond Lo the mandates of -

-

Cavernment Code Section 65200 ot goe.
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Ms. Claire Dudrick
April 15, 1982
Page Five

As the Commission is well awarc, AB 884, found beginning at
65900 of the Government Code requires the Commission ko act on
applications fox development projects within a specific set of
time parameters. ln fact, as I rccollect, AB B84 was cnacted in
part as a result of the State Lands Commission's failure, in con-
junction with other State agencies, in the Dow Project.

' Govermment Code Section 65924 reguives s to makae
docisions alwout thoe acceplaebility or non=acce { " appli~
cations for projects filed with the Commissi i o Januazy 1,
1978 by no Jater than Movember 26, 1978 ox these applicaticas will
be deemad complece by failuze of the Commission to ack, (Govern=-
ment Code Section 65950, 65953, 65956.) Since California Goothes-
mal's application was submitted in 1973, the Commission should have
responded toO California Geothermal's apolication by Movomber 26,
1978. tHowever, RO rasponsc vas ziven Geothermal ahout the cccep-
tability of its agolication. Interestingly, and somewhat
ironically, the Comwission decided to deélare the area cacompassing
the prospucting pormit a KGRA on Uovember 27, 1978. As described
above, this action was done in vielas=ign cf the Cecthermal
Resources Act and the Due process Clausc of the U.S. and California
constitution. It is thus void.

when an application is decmed complete or accepted as
complete, as California Goothermal's wus on the operation of law
on November 26, 1978, an agency has one year in which to approve
or disprove the application. Government Cede Section 6595G,
65953. Failure of the agency to act within the oné vear reguired
‘by the Act is deemed to be approval of the project. Geovernmend
Code Section 65956. Since the State rands Conmisiion failed to
act within the onc year time period £rem the date the project
application was deemed to be complete, Califoranila Geothermal is
entitled to the prospecting permit and /o alternatively, a lease.:

Pursuant to the Geothermal Rosources Ack of 1976, the
prospecting pexmit has a term of threce yecars, which might be
argued to cxpire on Novembor 26, 1982, lHowever, We allege that
given your faslure to prepare and submit a lcase or permit, that
the prospecting permit can and should be issued for a term of

three years, ctfective inmediately.

If it can be argued that the amendments vo the Geothermal
Resouvees Act of 1976 which pecame effective on January 1, 1979,
apply to thiu project, ghe prospucting permit would have had a
toerm of two yaars. Thas pornit arquably would have expired on

CNovembor 26, 12El,  Howovar, khis ianorcs thu provisicns of
public Resourcus Code Secticn 6910(d) which tolls the running

5 0/ £ —_Q_Q‘:‘Q_—._-
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Claire thwdrichk
11l 15, 14a2

of any time or obligations duc to "... WAars, riots, acts of God,
tawn, rules and reqgulations or any Federal, State, County orf
Munscipal agency OF by such othar ynusual condiltions as are
besund Lhu_controL_gf Tle losneu. It 1s our posicion that given
O e ianion s failure to act, that california Geothermal

is eoptitled tOo a prosgecting permit,

Alternatively, California Geothermal asscris that it
i oacitled Lo & nonceapct itive Lease pursuant to public Resourees
Coniy Sact ion 6911 of the Geothermal Rusourses Act of 1267, or
gnetion 69i0(c) of the Geothermal Hesources Act as amended in
1979,

tle have discussed the above with Mr. Robert C. flight,
\yr. Robext Faber, and Mr. Rick West of your legal stafs. (e
advised them that this letter was ceming and that we deosire that
the permit/lcasc be issued as soon as possible.
‘ should you have any addisional guestions soagardin
procaeding, €T dosire to discyss the matiar in any gZeater do
picasce do ot hosivare ko contact me. However, hagnuse of nu
desire to move as cxpeditiously as gossible, we ask that this
matter be scheduled for hearing wafore She Commissicn on its next
busincss meeting. Should you have any additional guesticons or
should you wish to discuss a posgible zesolution of this matter,
please éo not hesitate to contact me.

pénding resolution of this matter, I am returning
checlk number 415679 sent to california Geothermal by C.P.

priddy.

o]
L

MATTHEW V. BRADY

MYDB:sm
cc: Robert C.
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