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REQUEST FOR ISSUANCE OF A PROSPECTING PERMIT
OR NON-COMPETITIVE GEOTHERMAI, LEASE
FOR STATE FEE LANDS
ON COBB MOUNTAIN IN LAKE COUNTY

Mr. Matthew V. Brady, Attorney, representing Alaska Geothermal,
Inc., formerly California Geothermal, Inc., appeared for the
purpose of requesting the Commission's reconsideration of its
November 27, 1978 action relative to claasification of Cobb
Mountain as a Known Geothermal Résources Area (KSRA). Mr.
Brady felt that his client had not received direct notice
regarding the Commission's designation of the subjeat lands

as a KGRA and the failure constituted a violation of his

client's due -~vocess rights.

Assistant Attorney General N. Gregory Taylor informed the
Commission that the time for reconsideration of this matter
had expired. He also stated that when an application is filed
for a prospecting permit, it is done with the understanding
that the State may, pursuant to statute, classify lands as

a KGRA at any time prior to the issuance of the permit, thus
terminating the application. It was Mr. Taylor's opinion that
sufficient legal notice was provided to Mr. Brady's client

and that no further action be taken by the Commission.

The Commission declined to take any action on Mr. Brady's
request.
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REQUEST FOR ISSUANCE OF A PROSPECTING PERMIT
OR NON-COMPETITIVE GEOTHERMAL LEASE
FOR STATE FEE LANDS
ON COBB MOUNTAIN IN LAKE COUNTY

This Calendar Item is introduced at the request of California
Geothermal, Inc. {see Exhibit "af),

BACKGROUND: Petroleum Leasing and Development Corporation
applied for a geothermal prospecting permit
on May 9, 1973, for State fee lands in
Lake County.

The application was purportedly "assigned"
to California Geothermal, Inc. (CAL-GEO)
on January 21, 1974. Pursuant to. a request
by staff CAL-GEO subnitted a draft EIR

for Cobb Mountatn on November 8, 1974,

The draft EIR was assigned a State Clearinghouse
number and circulated. Several negative

comments were received; chief among them

was the intention of the United States

Fish and Wildlife Service (USFWS) to classifyi
Cobb Mcuntain as a '"critical habit4t zone"
because of peregrine falcon sightings in

the area.

It was not until April 1977 that information
was received from USFWS that Cobb Mountain
would not be classified as a critical habitat.
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In late 1977, consideration of Cobb Mountain
as a known geothermal resources area, was
raised by the Long Beach staff, which led

to the State Lands Commission's approval
og7§uch a classification on November 27,

1 .

On October 23, 1981, a letter was sent

to CAL-GEO informing them that the State
luuds they were interested in had been
classified as a KGRA, and, therefore, their
advance rental payment was being reélturned.

' CAL-GEO wrote a letter on November 5, 1981
requesting that the State delay any lease
sale involving Cobb Mountain.

On April 15, 1982, CAL-GEO's attorney,
Mr. Mathew V. Brady, wrote a letter (a
copy is attached) to Claire Dedrick, the
Executive Officer, requestiug that the
Commission issue a geothermal prospecting
permit or a non-competitive leas# based

on the following contentiouns:

1. Violation of CAL-GEO's procedural due
process rights.

2. Improper KGRA classification.

3. The operation of Government Code 'Section
659-20 et seq. (AB 884).

It was also Mr. Brady's request that his
client's position be brought before the
Commission.

It is staff's opinion that all of CAL-GEO's
arguments are unsubstanf®iated, because

no prospecting permits may be issued after
the Commission has made a KGRA classification
pursuant to former P.R.C. Section 6909.

Formal commission action on CAL-GEO's request
of April 15, 1982, may advarsely impact

on the Commission's legal position shculd
litigation arise. Staff recommends against
any formal Commission action on CAL-GEO's
request.
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In addition, it should be made clear to
CAL-CEO that any Commission decision to
allow oral or written piesentations on

this matter does not constitute a waiver

of any rights of the State of California,
acting by and through the State Lands Commission
nor does it constitute a review, opinion,
reconsideration of the permit application,
admission of fact or consideration of the
merits of the claims put foxrth by Califormia
Geothermal, Inc. ‘

N/A.
A. CAL-GEO Request Letter.
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M TTHEW V. BRADY

Aftsrfent ¥ AL LAW
1 M et Y Suire 200
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April 15, 1982

tis. Claire Duedrick

Exuecutive Officer

California State Lands Commission
1807 12th Strect

Sacramento, CA 95814

Subjcct: California Gooihcrmal, Inc.
Application for Prospecting
Permit W 9649

Duar Ms. Dedrick:

By this letter, California Geothermal, Inc., recuests the
Cowmunission issue forthwilh, a Prospecting Permit with-an initial
torm of two years, effective immediately, or alternatively, a
nonconmpetistive for the arca of land cncompassing the Gectharmal
Pruspecting Permit Application nuaber 9469 filed with the
comsission hy California Geothermal in 1972, This lease or
prespecting perait should pe bascd upon terms and conditions and
royially rates as they existed on November 26, 1979. The logic and
legal authority for this reguest is outlined in the materials
below. Ve reoguest that this matter be set for hearing before the
Commission at its next business meecting. Please advise
me of the time and location for this hearing.

Background

Oon May 9, 1973, Pctroloum Leasing and Developacnt Corpoz—
ation applied for a geothermal prospecting permit for the Cobb
Mountain area. On Junc 1, 1973, the State Lands Division
acknowledgad receipt c¢f the materials and requested additional
envirennental inforaation from the applicant in the form of an
environmental impact report. On June 21, 1974, the application
was transferrud to California Guothermal, Inc. During January of
1974, certain additional mateorials were requested from California
Geolthermal and the materiais were forwarded to the Commission

on PFebruary 6, 1974 and February 19, 1974, On November 8, 1974, a
draft environmental impact report was submi%;cd to the Divicion.
This draft was prepared by ECOVILYU and is.dated October 20, 1974,
On becesber 16, 1974, this documant was circulated by the Division
for coament. The comment period was evtended once and according
to your filus, closed on February 25, 1975,
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Ms. Claire Dedrick
hpril 15, 19C2 ‘
Page Two i,

.
0

Sumerour comments were filed on the Draft Environmental

Impact Resort and a joint hearing on Lt way proposed. The file
does not wndicate Lf a hearing was ever heleé, On March 12, 197S,

after tho cloge of Lhe commant poriod, the State's Resources
Ageney subaitted its comments and Jdiscussed abt length the prescnce
of the dierican Peregrine Falcon and the proposced designation of
Cobl Mountain as a Critical Habitat fone for the Ancrican Peregrine
Faltcaon, Portions of the Juint U.S. Fish and Wildlife Serviecs and

? rnld Departmeont of Fish and Came repert on the American
Peregrine Paloon are included in Lhe file,

In May of 1975, A.D. Willard of your staff concluded in a
memo Lhal not withstanding the existence ofYthe Critical Habitat
Zonu for the Amcrican Percygrine Falcon, that a prospecting permit
could be issucd.

It a~pecars from the £ile that until August 13, 1976, little
hapvenad rugarding the issuance of a prospecting permit, given
the proposals by the Fedeval and State Fish and Wildlife Agencies
to duciare portions of Cobbh !munatain as a Critical Habita: Zone.
This was the case oveon though A.D. Willard concluded that a pro-
spocting permil cuuld ve issued.

In October and November of 1976, the Commission commented
on the Peregrine Falcon issue and alleged that inglusicn of Cobb
ountain was unjustified. In February of 1977, the U.,S, Fish
and Wildlife Service deloted Cobb. tountain from iselus:on as a
part o the Critical Habitat Zone. ‘

The next entry in the file is a letter dated September 13,
1377 frowm Republic Geothegmal, Inc., which cncloseé a jroposed
oplion agreement between California Gzothermal, Inc. aid Republic
Geothermal, Inc. Ia January of 1978, a follow-up lettdk was senc
by Republic Geothermal asking for some response from the Commicsion.
None was ever received. :

In December of 1977, E.J. Everitts wrote a memorandum to
J.F. Trout stating that staff desived tn ofser the parcel covaored
by the prospecting pormit for compotitive bid since a “commercial"
well was drilled half a mile southwest of Cobb Mountain. This
information was naver communicated to Galifornia Geothermal. Tt
appuars, trom the file, that duriny mdst of 1978, litule happened
with tha proponcd prospectiag purmits on the Cobb Mountain area.
However, on Novembeor 20, 1978, fileen Rurnctt submitted a woenoran—
dum puopasing Lo classify the losds under the prospccLing permit as
being within a known guotbeumal rgsources area.  On Hovembey 27, 1978 the

’ N
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Ms. ¢laire Dedrick
hpril 15, 1982
Page Three

«

Commj;ssion voted ko classify the areca gnder the prospccting permit
48 a known geothermal resources ared. %‘

At no time was writtcn notice given to California Geothermal
nor was any person asseciated with California Geothermal orally
told of the pending action or decisirn on tha part of the Commission
to élassify the area undorlying the prospocting porait as a known
geotharmal rasourdes drea. Nor wias Q written notice sent to
California Guothesmal until October 21, 1931, almost thrce years
gsince the commicstion, had allegedly classificd the land as a known
geolkharmal resources arca. .

I.
Given that substantial property rights were affected,
bafore the Commission could classify the Cobb iountai
arca as a known geothmarmal rcsources ared, noticpe and
opportunity to e heard must be given,

. on November 27, 1978, at the commicsion's regular business
meeting, the staff suimitted, fexr thc Commission's consideracion
calendar item number d45. This calendar "item requested thé Commis-
sion to take soveral steps. Firzst, to classify certain lands
described in Exhibit C of that item as being a known geothcrmal
rQsources arad. ‘$econdly, to authorize rhe Commission to lease
ceirtain lands described in Ex ibit D of that calendar item. The
arpa which is subject to prospecting permit W 9649 was includéd

ia the arcas decucribed in Exhibic C.

tn addition to guestioning the sufficiency of the evidenciacy
prescntation vl compliance with the statuce which is the basis
for declaring an area a known geothermal -resourcas ared, the
Commission's failurc to notify California Geothermal of che intended
presentation voids the ©.tire determination and classificatjon
process., This action i roquired by virtue of both the U.S. and
California Constitutions which guarantce individuals the right
to .... "reasonable notice and an opportunicy to be heard..."
whenever a governmmental activity will result in 2 significant
deprivation of a property right. Horn v, County cf Ventura
24 Cal. 3d 605, 156 Cal. Rptr. 718, 596 P 2d 1134,
i1t is heyond cuestion that the Commiscion's actions pur-
ports to “void" the cxistiny prospecting pormit applicction on
Cobb HMountain by virtue of the application of PMublic Recources

X
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5. Claire Dedriek
Avral 15, 1982
Paye I'our

- ]

Codw: Suction 6912(d). This application ig 2.350 obviously a

Slgnjticant propelty right. Given that it has bern conveyed
various parties for valuable consideration withous objection
Stulse, twico. voreovor, aftor Wovember 26, 1978, California
Cuothermal was entitled to 2 permit by operation of the law,
the Commission spiecilically acted to deay the requeset.

Ix.
The classification of Cobl ountain, as bo!
krowa geothoraal resources arca is not supporied by ‘
stantial evidence and not in conformance with the reguire-
Wents of Public Resourzes Code Siction 6912(q4).
17
In addition to denying California Geothermal its dye process
Ghts, Lthe Commission nhas illegally determined that Cobb Mountain
vnogueotheranl resource areca since there s no evidence
he vecord of the Coauaission's pProceedings to Justiéy Its
cation as a RGRA. First, public Rasources cecze Saection
srovides that a XGRa aust incluce ... at least one well
of produzing geothermal resources in commercs
dasignation aof the arza znpeompaselay Brocg
irion W 9643 dees nok contain a
wrial resources in coimméreial
eerificd value rey be arowrd the arca L g permit avpli-
cation v 6949, since tha PrOsSZCcting arca itscglf does nok contain a
well capable of preducing geotherinal resources in commercial quan-

titaes, the Commission is acting in ecxgess of its iﬁrisdigtion in

its effores to classify the area as a KGRA in that it failed to
Caomply with the explicit language of public Resources Code §6912-(dy..

Commission's cornclusion since there is no evidence in the record.
All thay has been presented for the Commission's ¢onsideration are
conclusionavy statemants and heresay. It is well recognized that
the Commnission cannot base an cdjudicatouy finding solely on heresay
evidenca. rLavtaon V. derii Svaten Commission, (1976) 6a ca 358, 67,
Walketr v, ciiv or g0 Gawricl (1942) 20 C 2879, .

soreover, thore is no substantial evidence to support the

Y

lastly, there is a total €ailura of the Commission to prepare
findings thae comply with tha mandates of Tonanaa ASsociation Por a
SEenie Connunity v, County of L.&. {1974) i1 ¢ 3] 506, 113 Cai. Rptr.
836, S2TTP. A0 1T . ®

.

I1z.

California Guothermal is entitled to a pProspecting

Permic and/or g noacompetitive Joagae by virtue of the
Comnission's failure to respond to the mandates of
Government Cade Section 65200 ot gec.

S
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Ms. Claire Dudrick
April 15, 1942
Page Five

As the Commission is well aware, AB 884, found beginning at
65900 of the Coverament Codle requires the Commission to act on
applications for development pProjécts within a Specific set of
time paramcters. In fact, as I recollect, AB 884 was cnacted in
Part as a result of the State Lands Conmission's failure, in con-
junction with other State agencies, in the Dow Project.

Government Coda Soction (5924 reqguires the Commizsion 20 make
decisions about & he acceplubiliily or llon-accencabilicy of appli-
cations for Projects filed with the Conmission prior to January 1,
1978 by no later than Movembor 26, 1978 ar these applications will
be deem:l complete by failure of the Commission to act. (Govern-
ment Code Sccetion 65950, 65953, 65956:) Since California GCeothor-
nal's application was submitted ip 1973, the Commission should have
responded to California Goothermal'sg apolication by dovamher 26,
1978, However, ne response was civen Geothermal abou:x the accep-
tability of jts arplication. Interestingly, and somewhat
ironically, the Comimission decided to declare the areca cicompassing
the Prospacting permit a Kopa on tovember 27, 1973, e caescribed
above, this action was done in viplatisnp ¢ the Ceothermal
Resourcas Act and the Due Process Clausc cf the U.S. and cCalifornia
Constitution., It ig thus void.

When an applicacion is decmeg complete or accepted as
complete, as Californig Geothermal's was on the operation of law
on November 26, 1978, an agency has one year in which o approve
or disprove the application. Covernment Code Scction 65950,
65953. Failure of the agency to act ‘within the one year required
by the Act ig deemed to be apvroval of the project, Governmens
Code Section 65956. sinie the State Lands Commission fajleag to
act within theé one year time period from the date the project
application was deemed to be complete, California Geothernal ig
entitled to the Brospecting permit and/or; alternatively, a iease.

Pursuant to the Geothermal Resources Act of 1976, the
Prospecting permit has g term of three years, which might be
argued to expire on November 26, 1982, llowever, we allege that
given your failurve to pPrepare and submit a lease or permit, that
the Prospecting permit can and should be issucd for a term of
three yuvars, cffective immcdiatcly.

If it can be argued that the amendments to the Geothermal
Resources Act of 1976 which became etffective on January 1, 1979,
apply to thig project, tho provpucting permit would “ive had g
term of two Yearse o thys pormie arquably would have cxpired on

“Novawber 26, 1941, Howovoer, this ianoreg the provisions of
Public Resources Code Section 6910(d) which tolls the running
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‘M. Claire Dedrick
Apvil 19, 1Ye2
Page Six

of any time or obligations due to "... wars, riots, acts of God,
lawsn, rules and regulations or any Federal, State, County oc
Municipal ageney or by such othar unusual conditions as are
bevand the control of the lwstue®. It 1s our position that given
o Commiamion's failure to act, that Califoznia Geothermal

is entitled to a prospecting pormit.

Alternatively, Callfornia Geothermal asserts thet it
is oncitled to a noncoapctitive lease pursuant to Public Resources
Coniy Scetion 6911 of tho Ceothermal Rusoucces Act of 1967, or
<

<
‘

wition 69i10(c) of the Geothermal Resources Act as amencded in
19749,

tle have discussed the above with Mr, Robert C. Hight,
M. Robert Maber, and Mr. Rick West of your legal staff. te
advised them that this lettor was ceming and that we desire that
the permit/lcase be issued us socon as possible.
! should vou have any additional questions regarding the
praeceding, cr desire ro diseuss the mattar in any greater detail,
picase do mot hesicace te contact me. However, hacange of our
desire to move as expediriously as possible, we ask trat this
matter be schadaled for hearing sefore the Commission 'on i1is next
business mecting. Should you have any addition:l questions or
should you wish to discuss a possible resolution of this matter,
please do not hesitate to contact me. '

pénding resolution of this matter, I am returning
check number 415679 sent to California Geothermal by C.P.
Priddy. '

Ccrdially,

MATTHEW V., DRARY

MVD:sm
c¢: Robert C. light

263
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