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PROCEEDI NGS

CHAI RPERSON GARAMENDI :  Good norning, everyone.
" m John Garanmendi, Lieutenant Governor. Joi ning me today
is John Chiang, our Controller and Tom Sheehy, the Chief
Deputy Director of the Department of Finance, and |I'm
calling this neeting of the State Lands Comm ssion to
order.

For the benefit of those in the audience, the
State Lands Comm ssion adm nisters property interests
owned by the People of the State of California, including
its mneral interests. Today, we'll hear proposals
concerning the |l easing and management of these publicly
owned properties and the interests therein.

The first item of business is the adoption of the
m nutes from the Conmm ssion's |ast meeting. Would one of
my coll eagues |ike to make a noti on.

ACTI NG COMM SSI ONER SHEEHY: Move approval.

COMM SSI ONER CHI ANG: Second.

CHAI RPERSON GARAMENDI : W t hout objection, so
approved.

The next order of business is the Executive
Officer's report.

M. Thayer, may we have your report.

EXECUTI VE OFFI CER THAYER: Good morni ng, M.

Chair and Menbers of the Comm ssi on. l'd like to first
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start off by introducing the representatives fromthe
Attorney General's office who are here with us this
morning. There are different faces than Joe Rusconi or

Al an Hager. And on my far right is Dan Siegel and to his
left is Mke Crow. Both of them have extensive experience
in dealing with Public Trust matters. They're here
because Joe couldn't make it this morning, but we're in
good hands.

CHAI RPERSON GARAMENDI :  Well, we'll cancel the
meeting.

(Laughter.)

EXECUTI VE OFFI CER THAYER: | then wanted to nove
on, as is our custom during the EO Report and talk a
little bit about progress on resolving some of the
vi ol ati ons.

Wth respect to Jeanne Tayl or, who owned the
floating house in the Delta, as we previously mentioned,
she has sold that house. And the one remaining thing that
she needs to do is to shorten the size of her dock, which
is over 100 feet long. And she is expected to begin the
application process with the Corps of Engineers, where she
needs to start, and the Central Valley Flood Protection
Board, formerly the Rec Board. And we expect that --
we've written her a letter as recently as October 8th

outlining this process to her.
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The floating home that she used to own, as the

Li eut enant Gover nor knows, it's not far from his house,

it's still a problem We continue to try and contact the
person who now owns it. W' re not sure if he's living on
it or not. Our viewis that if we're not able to resol ve

this by our next regular meeting that we're likely to
bring a request for enforcement authorization to the
Comm ssion in December.

CHAI RPERSON GARAMENDI : If you'd like I could

stop by tomorrow morning and drop of the enforcement

notice.

(Laughter.)

CHAI RPERSON GARAMENDI : | drove by it today, and
it's still where it shouldn't be.

EXECUTI VE OFFI CER THAYER: There you go. Wel |,
we'll call on you. We won't be shy.

CHAl RPERSON GARAMENDI :  Yeah, let nme know and
"Il just drop it off one norning.

EXECUTI VE OFFI CER THAYER: And then the other --
the next one is the Courtland docks. This is a very small
mari na owned by Shawn Berrigan and Di ane House. There
were a variety of different issues. The docks were in
poor shape, and the house extended out over Public Trust
Lands. Both those issues have been resolved. The only

thing left is to have them post the appropriate bond.
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As it turns out, the two of them have both now
filed for bankruptcy. So we're not sure how this is going
to turn out, but we're pursuing it. This is the sort of
the thing we just need to keep dogging. And as we
reported at the |last nmeeting, in her papers for bankruptcy
Di ane House cl aimed that the boat there was her personal
resi dence. And as the Comm ssion knows, residential use
of Public Trust Lands is prohibited. And her response
when we raised this issue with her is that she was merely
trying to conme up with some mechanismto save her boat
from being seized in bankruptcy.

We hold her she couldn't have it both ways. And
we've notified the trustees in the bankruptcy proceeding
that this can't be considered a personal residence.

Wth respect to John Asuncion, we're still

wor ki ng on the final conplaint on that. W want to nmake
sure we've gotten it right. Our surveyors have been out
there before, but we've sent them out again. However, the

i mprovenents that he has on State property there are al so
a violation of BCDC requirements. There's no permt for
them  And on October 29th, BCDC will consider an
enforcement action of their own against him So we're
continuing to work on that.

And then finally, as | think |I told the

Comm ssioners individually, one of our counsel, Jennifer
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Lucchesi, and | were down in Long Beach a week and a half
ago, and managed to serve process for the Spirit of
Sacramento. That's the ferry that's about two m|les
downstream from downt own Sacramento and is half sunk. |
don't want to cast aspersions, but the AG s office had
hired two different process servers who couldn't find this
person. And so we went to Long Beach on this other matter
and went down to his tour boat there and he was sitting
t here and he was served.

So at | east that process will now nmove forward.

CHAlI RPERSON GARAMENDI : That's kind of |ike the
little red hen, 1'lIl do it nmyself.

(Laughter.)

EXECUTI VE OFFI CER THAYER: Ri ght, exactly. I
think Jennifer is going to open up a side business and be
paid more than the State can.

CHAI RPERSON GARANMENDI : Did you get processing

f ees.

EXECUTI VE OFFI CER THAYER: Ri ght, exactly.

CHAI RPERSON GARAMENDI : Bill the Attorney
Gener al .

EXECUTI VE OFFI CER THAYER: We shoul d consi der
that. That's probably duties as assigned.

CHAI RPERSON GARAMENDI : Bill the Attorney General

and get the processing fees and help your budget.
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EXECUTI VE OFFI CER THAYER: Save them from havi ng
to hire a third one.

And the final one that | wanted to point out was
t he Hul bert situation. This is the overbuilt dock. It
was the boat house that was built nuch [ arger than the
Comm ssion had authorized. W're proceeding on that in a
| egalistic sense. There's been depositions on both sides.
The Hul bert side has now asked for production of a variety
of documents and we have to respond next week. So I'm
sure there will be a ot more steps to go, but this is
movi ng al ong at a good pace, in terms of dealing with the
l[itigation there.

CHAI RPERSON GARAMENDI : This is the one here in
Sacrament o?

EXECUTI VE OFFI CER THAYER: It's just south, just
south. And again he had overbuilt and put the kitchenette
on top and the bathroomin there and that kind of thing.
| think the structure was eight feet higher than we'd
aut hori zed.

So that concludes, unless there are any

gquesti ons, an update on the violations.

CHAI RPERSON GARAMENDI : | do have a question. We
were -- | don't think it was a violation. W were
pursuing this issue at Tahoe of another boat -- the dock
and boat house. I think that --
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EXECUTI VE OFFI CER THAYER: We'd had one earlier
this year, and that was all successfully resolved at the
| ast meeting. That they took down the second-story deck,
and you'll recall they had that thing out there without a
| ease for decades. And they came in, and they applied for
the | ease. They renoved the railing and steps that made
it into a deck. And the Comm ssion approved a | ease for
that. So that's been a success story.

The next matter that | wanted to discuss is that
t he Li eutenant Governor earlier this week or |ast week
asked for an update on our attenpts to get nore auditors
to | ook at whether or not we're getting all -- the State
is getting all the revenues it deserves fromthe | eases
t hat we have.

The Comm ssion had been directed -- well, several
years ago, we received approval for a limted term
addi tional auditor. Our auditors originally numbered
seven and we're down to three now because of various
cut backs.

Back in, I think, 2007, we were authorized to
hire a temporary auditor for two years. And the
| egi sl ature, as part of that authorization, required the
Comm ssion to produce a report on how efficient these
auditors were, what the gains were to the State in

additional revenues fromthe auditing.
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The report was issued in 2008. And | think you
have copies up there, and there are copies out on the
table if people in the audience want to see it. And
basically the report concluded that the auditors returned
over a mllion dollars a piece in additional revenues.
And that this additional auditor specifically could be
credited with over a mllion dollars for having that
addi ti onal auditor. It was new nmoney that wouldn't have
been produced if we only had three auditors.

The Lieutenant Governor asked that we update
this. And so we've done that. And so we have a staff
presentation on that, which tal ks about going back and

| ooki ng at what's happened since that report has conme out.

And Dave Brown will give the report on that.
CHAlI RPERSON GARAMENDI :  Tom heads up.
ACTI NG COMM SSI ONER SHEEHY: "' m hangi ng on every

wor d, Lieutenant Governor.

(Laughter.)

(Thereupon an overhead presentation was

Presented as follows.)

ADM NI STRATI VE SERVI CES DI VI SI ON CHI EF BROWN:

Good morning, M. Chair and Comm ssioners. \%Y,
name i s Dave Brown. ' m the Chief of the Adm nistrative
and I nformation Services Division for the Comm ssion. And

| will be giving you an update on the M neral and Audit
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Land Program

As Paul said, we presented to you on Decenber
3rd, 2007 Comm ssion meeting a report that was | ater
submtted to the | egislature.

--000- -

ADM NI STRATI VE SERVI CES DI VI SI ON CHI EF BROWN:

This update will include the current condition of
the audit program the contributions that the audit staff
continues to make and the continuing need for additional
auditors so we can audit | eases that have not received
adequate exam nation in the past and add potential and
addi tional recoveries to the State.

Since 1997, the audit staff has been reduced to
seven auditors -- from seven auditors and one support
staff to three auditors and no support staff.

As a result, the projected audit frequency of the
| argest oil and gas |eases is now about every seven to
nine years. Such a frequency makes audits very difficult
due to the availability of records and knowl edgeabl e
staff. Statute of limtation questions could also
j eopardi ze some of those clains.

A reasonable frequency would be three to a five
years. However, that would require at |east two nore
auditors and preferably three. As oil prices continue to

climb, and at the risk of |loss State revenues wil
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continue to rise al so.

As mentioned earlier, the Comm ssion received and
approved a report on the audit programto the Joint
Legi sl ati ve Budget Comm ttee. That report demonstrated
the value of a two year imted term position added in
July 2006.

--000- -

ADM NI STRATI VE SERVI CES DI VI SI ON CHI EF BROWN:

The findings in that report included that the
val ue of that additional auditor was approximtely $1.6
mllion per year. The additional auditor did not dimnish
the recoveries on a per auditor basis. The audit findings
not only resulted in a i medi ate recoveries, but also
enhance the revenue flow in the future by correcting
reporting errors.

A tinmely audit program has a positive effect on
t he conduct of other unaudited |essees as well. And as we
saw in the Hanson sand recovery, it denonstrated the val ue
of pursuing some of these unaudited | eases.

The report further recommended that an additional
three auditors be added to meet these statutory
limtations. The current audit program conditions reveal
t hat 50 percent of the audit time is on the Long Beach
unit and Long Beach tidelands. And while this covers

about 70 percent of the Comm ssion's total revenues, it
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| eaves little time to audit other significant revenue
produci ng | eases.

Larger | eases, such as Aera and DCOR in
Hunti ngton Beach, OXY in Seal Beach, and Venoco in Santa
Bar bara have an audit frequency of seven to nine years.

In the prior fiscal year alone, these | eases accounted for
over $36 mllion in State revenues.

There is no time available to audit geothermal or
m neral or dredging |eases. And as we saw with Hanson
sand, even these smaller |eases can add up to significant
| osses if left unaudited. In the case of surface | eases,
such as commercial marinas, only the absol ute wor st
of fenders are pursued, due to time constraints.

--000- -

ADM NI STRATI VE SERVI CES DI VI SI ON CHI EF BROWN:

Even with the | ower staffing |levels -- next slide
pl ease.

Even with these | ower staffing |evels, Conm ssion
auditors continue to achieve significant recoveries. Last
year, we averaged $1.4 million per auditor or a 10 to 1
return on investment. You' ve also been provided with a
history of recoveries in the handout that was provided you
over the past six fiscal years.

We believe we have denmonstrated the val ue of

addi ti onal auditors. To me, a reasonable | evel of
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auditing that would result in a three- to five-year audit
frequency, an additional three auditors would be required.
The potential | osses will only increase as oil prices

ri se.

I n conclusion, we continue to enphasi ze and
strongly believe that a higher |level of staffing wil
provide increased benefits to the State, and those
benefits will greatly outweigh the costs involved.

CHAI RPERSON GARAMENDI :  Thank you very much for
your report. This has been a long time concern of this
comm ssion. We recognize the difficult problenms that the
St at e has. However, | would ask my fell ow Conm ssioners
to approve a -- or to make a motion and then to approve a
|etter to be sent to the Governor and the Department of
Fi nance and the appropriate legislative commttees asking
for an i mmedi ate authorization to hire temporary auditors,
so that we can increase the revenue to the State of
Cal i forni a.

It's rather obvious fromthis report that there
are substantial revenues that can be achieved to help
mtigate the current crisis that the State has -- fiscal
crisis.

How many woul d you recommend we ask for?

ADM NI STRATI VE SERVI CES DI VI SI ON CHI EF BROWN: To

begin with at | east two.
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CHAI RPERSON GARAMENDI : At | east two.

ADM NI STRATI VE SERVI CES DI VI SI ON CHI EF BROWN:

Um hmm

CHAI RPERSON GARAMENDI : What is the opti mal
number ?

ADM NI STRATI VE SERVI CES DI VI SI ON CHI EF BROWN:

Opti mal, based on the schedule we provided, three
pl us a support position.

CHAI RPERSON GARANMENDI : And what is the
approxi mate cost -- annual approximte cost for those
three plus one or two support --

ADM NI STRATI VE SERVI CES DI VI SI ON CHI EF BROWN:

About $460, 000.

CHAI RPERSON GARAMENDI : And the potential return?

ADM NI STRATI VE SERVI CES DI VI SI ON CHI EF BROWN:

Based on a per audit, maybe four and a half to
five mllion.

CHAI RPERSON GARAMENDI : So it's 10 to 1?

ADM NI STRATI VE SERVI CES DI VI SI ON CHI EF BROWN:

Um hmm
CHAlI RPERSON GARAMENDI : Well, if it's the will of
the Comm ssion, | would |ike our executive officer to

prepare a letter, coupled with the report, and a request
for three auditors, at |least it would be temporary

positions. | assume that going for a permanent position
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woul d be -- perhaps, we should ask for permanent positions
and settle for tenporary.

ADM NI STRATI VE SERVI CES DI VI SI ON CHI EF BROWN:

Well, they'll be established temporary for the
first year.

CHAI RPERSON GARAMENDI : Al'l right.

ADM NI STRATI VE SERVI CES DI VI SI ON CHI EF BROWN: By
procedure.

CHAI RPERSON GARANMENDI : Well, then let's
recommend perhaps two paragraphs, one a temporary one for
the remai nder of this year and then ask for the permanent
positions beginning in the next budget year.

ADM NI STRATI VE SERVI CES DI VI SI ON CHI EF BROWN:

Very wel | .

CHAI RPERSON GARANENDI : Paul , could you coment
on my suggestion and then the Comm ssion can take this
i ssue up?

EXECUTI VE OFFI CER THAYER: We''d be glad to do
that. | think because this is a non-noticed item we
probably can't really go through the formal technicalities
of a nmotion. If you wanted to do that, we'd have to bring
it back. But certainly if it's the sense of the
Comm ssion that it -- if the Conmm ssion is asking me to do
that as the Executive Officer, 1'm happy to do that, and

it would be done in that guise.
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CHAI RPERSON GARAMENDI :  Wel |, perhaps to expedite
this and to not create unconfortable positions amongst ny
menbers, | could ask you to do that as Chair of the
Conmi ssi on.

EXECUTI VE OFFI CER THAYER: Certainly. And i f
there were no objections fromthe Comm ssioners, | would
just go ahead and do that.

ACTI NG COMM SSI ONER SHEEHY: M. Chairman, my |

comment ?

CHAI RPERSON GARAMENDI : Yes.

ACTI NG COMM SSI ONER SHEEHY: | have -- in ny
role as a State Lands Comm ssioner, | have no objection at
all. And in ny role as, taking that hat off for a m nute,

as my role as Chief Deputy Director of the Departnment of
Fi nance, we al ways wel come communi cation from State
agenci es and from government officials, elected officials
on suggestions on how the State can execute its prograns
more efficiently and nore effectively. So we'd be happy
to receive that letter.

| would just note that | think that your staff,
M. Thayer, already knows, which we have a timeline for
our budget process. This particular request com ng at
this point doesn't -- won't dovetail in real nicely with
that, but it doesn't mean that it couldn't be considered

in the context of a spring letter in the May Revi se.
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After all, even if it was included in the
Governor's budget in January, it wouldn't take effect
until next summer. So | would urge you to consider that.

And I would only add that |I'm delighted to see

that the Comm ssion is still interested in getting nore
revenues out of oil. And if they'd |like to discuss that
further, | have some great ideas on how we can do that.

(Laughter.)

EXECUTI VE OFFI CER THAYER: | understand.

CHAI RPERSON GARANMENDI : John.

COWMM SSI ONER CHI ANG: I|'"m strongly supportive.
The State continues to experience significant
deterioration in our revenues. And we're going to have a
prol onged bumpy bottomin California. So to not revisit
t he extended di scussi ons about further cuts and increased
taxes, | think the State needs to be far more efficient in
identifying existing resources. And so | think this is
t he appropriate path to take.

EXECUTI VE OFFI CER THAYER: Well, 1I'lIl make sure
to get that letter together and get it off in the next
week.

The only other small points that | wanted to make
during the Executive Officer's report is to publicly
acknowl edge the request from LADWP to remove the noat and

row project from consideration of the Conm ssion at this
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meeting. We received a fax letter on, | believe, on
Tuesday from David Freeman, the acting manager, requesting
this. And we generally accede to those requests.
Utimtely, of course, any project applicant can w thdraw
an application if we don't want to accede to that request.
So it always nmake sense to go ahead and do that and give
them the additional time they've asked for.

The letter asks that the matter be reset for the
next Comm ssion meeting. And in that regard, | wanted to
report, what | think you already know and certainly your

staff's do, that we're scheduled to have two meeti ngs over

in -- or one nmeeting each in Novenber and December. The
first one November 16th in Sacramento will focus
exclusively on the PG&E pipeline 406, 407. It's a gas

pi peline just north of Sacramento, and it's a speci al
meeting.

The next regularly scheduled meeting will be
Decenber 17th in San Diego. And | would propose to put
t he moat and row project on for that meeting for
Comm ssion consideration if that works out for L.A.

CHAI RPERSON GARAMENDI : Paul , excuse me, Tom and
| were having a conversation on the previous item the
audi t.

The Comm ssion has the power and the authority to

contract for services, do we not?
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EXECUTI VE OFFI CER THAYER: Yes, sir.

CHAI RPERSON GARAMENDI : s it limted in a way
t hat woul d preclude us from contracting with someone to
audit these oil companies?

EXECUTI VE OFFI CER THAYER: | would want to get
back to you on that, because there's some union and | abor
contract issues here that we'd want to make sure we had
that ability.

CHAI RPERSON GARAMENDI : Let me make a suggesti on.

EXECUTI VE OFFI CER THAYER: Sur e.

CHAI RPERSON GARAMENDI :  And Tom and | were
tal king about this just a moment ago. l'd like you to
pursue the notion of a contract with either individuals or
a conmpany to audit the books of the oil and other of our
| easees. And that the recoveries would be used to pay for
their services. | think we want to be a little careful
here about how to draft such a contract. It may be --
this is not unconmon, at | east at the federal governnent
| evel . But if you would | ook at that, and see if we
can -- the problem here is one of going through the rigor
of the hiring and perm ssion fromthe normal State
procedures.

But if there's someway for the Conm ssion itself
to contract with an auditor and to pay for that service,

either as a, for exanple, a percentage of the recoveries
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or some ot her mechanism it may be that we woul d expedite
this.

ACTI NG COMM SSI ONER SHEEHY: M. Chairman, may I
comment ?

CHAI RPERSON GARANMENDI : Yes, Tom

ACTI NG COMM SSI ONER SHEEHY: Of course, | agree
with everything the Chairman just said. And | just would
poi nt out that this wouldn't -- the concept is not
precedent-setting. There are private sector conmpani es out
there that specialize in government efficiency. That's
not an oxynoron.

And the way they get conpensated is through
taki ng a percentage of the savings. And so they basically
offer their services as a no cost, you know, no downsi de
only upside.

Now, |'ve never heard of those firnms working as
auditors on State mneral and oil |eases. So in that
sense, it may be precedent setting, but the genera
concept, in terms of that type of contract and how t hey
get conpensated has been done in many states, including
California, and including State government.

So | think it is certainly worth | ooking into.

It may take some foot work and leg work in thinking a
little bit outside the box, but that m ght be a way to get
at this without having to go through what is clearly going
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to be a very difficult |egislative budget process
considering the State of our finances.

CHAI RPERSON GARAMENDI : Paul, | want to pick up
on your point about the union and State enmpl oyees and the
like. I would see this as a tenmporary process, and then
next, either in -- |1 guess, it's going to have to be in
t he budget change proposal for next year, that we then
bring these people -- we would then nove to have permanent
staff on board.

| f you could pursue that and | ook at the options
and the opportunities --

EXECUTI VE OFFI CER THAYER: Sur e.

CHAI RPERSON GARAMENDI : -- together with, you
know, short-term i mmediate and then a | onger term program

EXECUTI VE OFFI CER THAYER: And I will do that and
| will get back to the Comm ssion's offices either through
Email or at the next Comm ssion meeting.

CHAI RPERSON GARAMENDI : As appropri ate.

Thank you very much.

EXECUTI VE OFFI CER THAYER: Sur e.

CHAI RPERSON GARAMENDI : Pl ease continue on with
your report.

EXECUTI VE OFFI CER THAYER: Well, that essentially
concludes the report. As | say, the next two Comm ssion

meetings are to deal with the PG&E pipeline, November 16th
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in Sacramento. And then a general Comm ssion nmeeting
Decenber 17th in San Diego.

And that concludes the Executive Officer's

report.
CHAI RPERSON GARAMENDI : Very good.
Thank you very much, Paul.
The next order of business is the consent
cal endar. Paul, if you would give us the itens that are

21

to be included in this, and then the Comm ssioners, if you

have -- if there's any that -- any of the Comm ssioners
that would like to remove a consent item it would be

appropriate followi ng your comments, and if there's

anybody in the audience that would |like to coment on any

of this.

EXECUTI VE OFFI CER THAYER: Cal endar Item 22, we'
like to renove fromthe consent cal endar and to have it
heard at a succeeding Comm ssion nmeeting.

And then cal endar Item 27 we've received an

opposition letter. W don't think that the person who

d

wrote that is here today, but by our rules of only putting

matters on consent where there's no opposition, we feel

t

appropriate to remove that. And what we propose to do is

just -- we think the presentation can be brief. W'd also

like to make a staff amendment to the recommendati on as

part of that presentation. W can get that out of the way
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right after the consent cal endar is adopted.

CHAI RPERSON GARAMENDI :  Very good. And there is
an individual in the audience that would |ike to coment
on that also, if it was removed, and it has been removed.
So Item 22 and 27 are renmoved?

EXECUTI VE OFFI CER THAYER: Yes.

CHAI RPERSON GARAMENDI : Any ot hers?

The consent cal endar is before the Conm ssion.

Do | have a nmotion?

COVM SSI ONER CHI ANG: Move the remai nder.

ACTI NG COMM SSI ONER SHEEHY: Second.

CHAI RPERSON GARAMENDI :  We have a notion?

Any objection?

No objections. Unani mous vote on the consent
cal endar .

Paul, if you'd like to take up Item 27.

EXECUTI VE OFFI CER THAYER: Thank you. ltem 27

involves a | ease for a sea wall or an inmprovement to a sea
wall in Solano Beach. And Barbara Dugal, who's Chief of
t he Land Management Division, will give the staff
presentation.

LAND MANAGEMENT DI VI SI ON CHI EF DUGAL.: Good
mor ni ng, M. Chairman and Comm ssi oners. For the record,
my name i s Barbara Dugal. And | am the Chief of the Land

Management Division. And calendar Item 27 invol ves
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staff's recomendation for the issuance of a general | ease
protective structure use.

It's for the construction repair of sea wall down
in Sol ano Beach in San Diego county. The Comm ssion first
approved a |l ease for this sea wall back in 1994. At the
same time, the Conm ssion also approved a conmprom se title
settl ement agreement with the then upland property owner.
However, that agreenment was never executed by the parties.

What we have before you today is again the
i ssuance of a new | ease, a ten-year |ease for the sea
wall. And Surfriders has submtted objections to the
i ssuance of a | ease based on basically two accounts. One
is that they don't believe that there's a public benefit
that's been derived here.

And staff has | ooked at this, and based on our
review, we believe that there is a mnor public benefit
that the public will be receiving, in that it will provide
some stabilization of the bluff base. But we also realize
that there is a major private benefit to the upl and
property owner.

Another itemin the Surfrider's Email as to
asking for denial of the lease, is that they don't believe
t hat the revenue should go to the State. That the revenue
shoul d be used to offset mtigation. And the Coast al

Comm ssion has secured funds for sand replenishment in the
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amount of $15, 000.

And so staff would recommend that you approve the
| ease that's before you today with the augmentation that
Paul mentioned earlier. And that is that in the event
t hat upon staff's review and review of the as-builts for
the seawal |, and upon staff's concurrence that if any
portion of the sea wall as it's constructed is it not
| ocated on State |ands, then the rent would be
proportionately reduced based on that percentage.

However, if it's found, based on a review of
t hose as-built draw ngs, that any of the sea wall is not
covered under the | ease, then the applicant would have to
come in for an amendnment to that | ease to get that
addi ti onal area under |ease.

So is there's any questions?

CHAI RPERSON GARAMENDI : | think M. Wnkler is
here and would |Iike to comment.

MR. W NKLER: Good norning, conmm ssioners. My
name i s David W nkl er. |*'m the owner of the property
that's requesting the |and | ease.

| had submtted to you a document that addresses
t he benefits of sea walls. And hopefully you got that,
along with a card attached to it that | ooks something |ike
this, that tal ks about the City of Solano Beach urging

people to go nowhere near these bluffs. Fi ve peopl e have
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been killed since 1995 in the north San Di ego county area.

So we think there's a real safety issue and that
sea walls help to elimnate that. There have been no
deat hs where sea walls have been built. The city of
Sol ano Beach itself holds a |ife guard programin front of
a sea wall, not where there are no sea walls.

So there's a real problemwith the | ack of safety
and then the increase in safety at tremendous costs to
homeowners, who will spend upwards of a half a mllion
dollars for 50 feet of sea wall, which not only, granted,
protects the property, but also ultimtely protects city
infrastructure, and all the utilities, roads, sidewalks,
et cetera.

So we're saving the city that cost. The city's
own analyst said that the city is getting a free ride on
t he homeowner's backs. And | think in the past, the city
al so has recogni zed i ncreased revenues due to higher
property taxes, as well as increased tourism et cetera.

So considering that and that the homeowners are
really not responsible for the |lack of upland sand supply,
we think there are a whole | ot of public benefits. And
' m sort of glossing over this menmo that | gave to you,
but hopefully you'll introduce it in the record and
consider all of the benefits, because | think they're

substanti al .
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| would rather not build a sea wall, but my house
is in jeopardy and the City of Solano Beach unani mously
voted in favor of this, as did the Coastal Comm ssion

Wth respect to staff's recomendati on, |
compl etely support it. The only thing | would nodify is
whet her the | and area goes up or down. In order to save
you the time of having to hear this again, is to just
adjust the land |lease rate on a pro rata basis. So if
it's more square footage, which I don't think it will be,
because | made a real effort to pull the sea wall back
onto my property. And it appears that we've been able to
elimnate 60 percent, which -- I'"msorry, 60 square feet,
which is a significant percentage of the area to be

occupi ed. It's mnimal and again it's in a very hazardous
ar ea. So |I'm happy to answer any questions, if | can.

CHAI RPERSON GARANMENDI : Tom

ACTI NG COMM SSI ONER SHEEHY: Qui ck question.
Thank you for comng to Sacramento today, M. W nkler.

| don't understand this wave of opposition from
the Surfriders. MWhat is it they don't |ike about the sea
wal |l ? How does it affect their surfing?

MR. W NKLER: Well, to quote one of them "I
don't like sitting on my surf board and | ooking at sea

wal | s. "

ACTI NG COMM SSI ONER SHEEHY: So this is a visua
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issue for thenm? | mean, this doesn't inmpede their ability
to ride the waves in any way.

MR. W NKLER: Not at all. And frankly, a | ot of
money is spent to color and contour the walls, so that
they blend in quite well. And you would potentially be
hard pressed in sonme instances to tell the differences
bet ween the natural bluff and the sea wall.

ACTI NG COMM SSI ONER SHEEHY: Thank you.

CHAI RPERSON GARANMENDI : Paul .

EXECUTI VE OFFI CER THAYER: There are other issues
that are raised when this goes to the Coastal Conmm ssion
and el sewhere. And one of themis -- in general, this
proj ect obviously does not extend very far out onto the
beach at all. It has a very small impact on Public Trust
Lands.

But that's not always the case with some of the
sea walls. And | think the Surfriders believe that if
Public Trust Land, which is used by surfers and other
members of the public recreating is used to protect
private property, then there's a loss. And so they
gquestion very closely projects |like this, because of that
i mpact to the public.

The other element and --

ACTI NG COMM SSI ONER SHEEHY: Yeah, but M.

Thayer, wouldn't the push-back on that be if there's a
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col | apse of one of these bluffs and there's menbers of the
public nearby they're going to get killed.

EXECUTI VE OFFI CER THAYER: Certainly.

ACTI NG COWMM SSI ONER SHEEHY: And to the extent
that this hel ps prevent that, that adds to the Public
Trust value of the State tidel ands.

EXECUTI VE OFFI CER THAYER: Ri ght . And certainly
staff agrees with that, to the extent that we were
recommending a | ease rate, which is reduced by a third
because of that public benefit. So I'mnot trying to
represent what |'m saying as just being the staff's
position, but when you asked what the issues were that
were raised nore generally, there's the inpact generally
fromsea walls on the public use of the beaches.

And the other one, which M. Wnkler actually
raised in his letter is that there's at |east sone
contribution to the beach. He all eges that it's five
percent -- some studies say nore, sone say less -- from
t he sand that would conme fromthese bluffs. So in a
natural condition, if you didn't put a sea wall in there,
t hey occasionally coll apse. Someti mes they get people.

But the point is you're interfering with the
natural process in reducing the size of the beach by
preventing that from happeni ng. Now, there's again good

public policy reasons for doing that, in ternms of saving
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lives. And there's also, of course, a private benefit
because people's houses are saved by doing that.

But it has an inpact on the amount of sand that's
on the beach. So those are kind of the two issues that
|*ve heard and probably M. W nkler has heard a | ot of
t 0o.

MR. W NKLER: If you don't mnd, I'd like to just
respond quickly. All people that built sea walls have to
pay a sand mtigation fee the replenishes the amount of
sand that is held back. Most oceanographers estimate that
the bluffs supply two to five percent of the sand needed
for a healthy beach.

So with current erosion as well as deprivation of
upl and sources and gl obal warm ng, which may cause sea

| evel rise, most predict that w thout substanti al

repl eni shment and retention of sand, that there will be no
beach. It's unfortunate, but at |east we're contributing
to a fund that will result in significant sand

repl eni shment projects.

So | don't think there's any | oss of use. And
actually one of these deaths happened 30 feet out fromthe
face of the bluff. And when you consider the relatively
smal | footprint of a sea wall, you're actually causing a
significant net increase in the amount of usable beach.

So | would argue it's the conplete opposite. And, in
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fact, my memo encourages not to charge any rent. But t hat
said, |I'm happy to pay the ampunt that the staff's
recommendi ng subject to that pro rata adjustment for the
actual footprint.

EXECUTI VE OFFI CER THAYER: And in response to M.
W nkl er's suggestion, yes, | think this makes sense. \Why
don't we just say the staff's recomendati on would be that
if further surveys, especially in the as-built condition,
whi ch was the actual occupation of our |and show a
decrease down to zero, or an increase of up to twi ce the
size, that we will accommdate that through a pro rata
change in the rent. |'d say if the increase were nore
t han 100 percent, then maybe we'd want to bring it back.

Staff would normally say this should come back to
t he Conm ssi on. It's up to you to decide these things.
But because we're only starting with a base of 120 square
feet, we're tal king about a fairly small anmount and I
think it would be better to handle it adm nistratively.

ACTI NG COMM SSI ONER SHEEHY: M. Chairman, may |
make a notion?

s it an appropriate time for a notion?

CHAI RPERSON GARAMENDI : Let me just ask a
guestion. The Coastal Comm ssion has approved this
proj ect?

EXECUTI VE OFFI CER THAYER: Yes, sir, it has, and
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i mposed the sand mtigation fee that M. W nkler
references.

CHAI RPERSON GARANMENDI : Okay. Then we have a
modi fication to the original proposal for the | ease.

Paul, could you just quickly review the nmodifications, and
then we'll take the notion.

EXECUTI VE OFFI CER THAYER: Certainly. The
original |lease contenplates renting 120 square feet of
Public Trust Lands for the sea wall at a cost of $900 a
year. The amendment would say that this would -- the
amount of the rent would be reduced on a pro rata basis
based on a final survey agreed to by staff, which shows an
i ncrease or decrease of the ampunt of square feet that are
occupied by the sea wall with a sidebar that if that
i ncreases nore than 120 -- an additional 120 square feet
that it would be brought back to the Comm ssion

CHAlI RPERSON GARAMENDI : Tom, do you have a
not i on?

ACTI NG COMM SSI ONER SHEEHY: | would nove
approval of the staff recommendati on on Item nunber 27 as
amended by M. Thayer.

CHAI RPERSON GARAMENDI : Do we have a second?

COMM SSI ONER CHI ANG:  Second.

CHAI RPERSON GARAMENDI :  We have a notion and a

second. W thout objection, it will be unani mous.
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So done.

MR. W NKLER: Thank you

CHAI RPERSON GARAMENDI : Movi ng al ong here, Paul.

EXECUTI VE OFFI CER THAYER: This bring us to the
regul ar Calendar. And the first itemup is Item59. This
is a report by our legislative liaison, Mario De Bernardo,
who will talk about the results of this last |egislative
session and recomend that the Comm ssion sponsor three
new pi eces of | egislation.

LEGI SLATI VE LI Al SON De BERNARDO: Good mor ni ng,
M. Chair, Comm ssioners. My name is Mari o De Bernardo,
as M. Thayer st ated. | have a three slide presentation,
and I'll try to keep this quick.

(Thereupon an overhead presentation was

Presented as follows.)

LEGI SLATI VE LI Al SON De BERNARDOC: So as stated
the first part of my presentation, | will give a quick
status update on some of the bills that staff has foll owed
this year and then | will present |egislative proposals
for the upcom ng | egislative year

As you can see, the first four items, as
i ndicated by the third colum, are four bills that the
Comm ssion voted to sponsor |ast January. The first bill
AB 248, is regarding ballast water. It allows the

Comm ssion to collect information on treatment systens on
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vessels just in time for the first implenmentation date of
our ball ast water discharge schedule that begins January
1st.

And that bill was signed by the Governor
recently. And it also gives the Comm ssion the authority
to, but through the rul e-making process, request
additional information from vessel operators, so that we
don't have to go through the | egislative process again,
when we need additional information.

The Pacific Merchant Shipping Association was
hel pful in supporting this bill and sending a letter to
t he Governor.

Unfortunately, the next two bills were vetoed.
SB 459 was regardi ng abandoned vessel s. It was going to
give the Comm ssion the authority to adm nistratively
address the problem wi th abandoned vessels, trespassing
vessel s, and trespassi ng buoys. It was vet oed. | could
go into the speculation as to why it was vetoed. The veto
message cites hidden inplementation costs.

We think that there is a way to fund this sort of
adm ni strative action through ship salvors, TRPA is a
potential source, federal funding. So we may pursue this
in the future, but there's no plans inmmedi ately.

AB 368 was a bill that would have required

| essees to quitclaimtheir oil and gas or m neral | eases
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after reclamation was conpl eted and approved by the

Comm ssion. Currently, the statute states that a | essee
can quitclaimtheir |l ease at any time. And currently, we
have two situations where | essees have quitclaimed their

| eases before reclamation, and as the reclamtion period
progresses were unable to do anything with this | and and
they're not paying rent or carrying insurance, as far as |
know. And it was vetoed as well, two weeks ago.

The fourth bill there is --

CHAI RPERSON GARAMENDI :  What was the veto
message?

LEGI SLATI VE LI Al SON De BERNARDO: The veto
message was that it wasn't -- there was no indication that
this was a wi despread problem

So the fourth bill is a --

CHAI RPERSON GARAMENDI : Excuse nme?

LEGI SLATI VE LI Al SON De BERNARDO: Yes.

CHAlI RPERSON GARAMENDI : Does the State have to
accept a quitclain?

| ve got three |awyers down there.

CHI EF COUNSEL FOSSUM  That's certainly the
position that the mneral |essees take. There is a
significant question in that regard. They have not been
paying rent. These few individuals who have m ni ng

operations have not been paying rent since then. That's
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why we felt that it was appropriate to make it clear in
the legislation, that until they left -- had reclaimed the
prem ses and left the property, that they were still under
| ease. But there is an argunment to be made that they are
in holdover status and that is an argument.

LEGI SLATI VE LI Al SON De BERNARDO: The statute
expressly states that a | essee can quitclaimat any tinme.
And that | anguage is reflected in their |eases.

CHI EF COUNSEL FOSSUM And so their | egal
position is that their responsibility ceased at that
poi nt .

CHAI RPERSON GARAMENDI : If there is
contam nation, the responsibility remains even though the
ownershi p may have changed, correct?

CHI EF COUNSEL FOSSUM  Under certain |laws, that's
absolutely right. But the Comm ssion can also be, as a
property owner, be held |iable for activities that take
pl ace on its property. So there's problenms associ ated
with that.

CHAI RPERSON GARAMENDI : Thank you.

EXECUTI VE OFFI CER THAYER: The ot her thing that
we'd like to look into is whether or not in new | eases we
can expressly contract to waive that provision of the | aw,
that the | essee would be required to do that for new

| eases. So we're going to look into different remedies
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t hat we have into this.

CHAI RPERSON GARAMENDI : | woul d urge that the
Comm ssion staff to continue to pursue this issue and
enter into discussions with the Governor's office to try
to sort this thing out, because there seens to be a gray
area here that could | eave some liability for the State
and sonebody could wal k away from obligati ons that they
had.

CHI EF COUNSEL FOSSUM  The Comm ssion has
expressly rejected taking quitclaimdeeds in other
circunmstances where there were toxics, fromthe federa
governnment, for exanple at Honey Lake. But here, where
there's an expressed provision that says they can
gquitclaimat any time, that was our dilemma, | guess,
if -- under those circunstances.

CHAI RPERSON GARAMENDI : Are we writing | eases
t hat allow people to wal k away wi th obligations
unful filled?

LEGI SLATI VE LI Al SON De BERNARDO: There are | aws
under SMARA. And | can't renmenmber at this time what the
acronym stands for. And the Department of Conservation
has regul ations that require reclamation and abandonment.
The problemin these cases is that rents not being paid
whil e they continue to occupy the I and, and then there's

not liability insurance for -- in case of a personal
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CHAlI RPERSON GARAMENDI : | understand that. [''m

just suggesting that we not write new | eases, that allow

37

folks to wal k away with unpaid or unfulfilled obligations.

EXECUTI VE OFFI CER THAYER: Generally, our |eases

require that they return the prem ses to, you know, the

original condition. But again, we're |ooking at putting

in provisions that will more expressly address the problem

we're tal king about today, absolutely.
CHAI RPERSON GARANMENDI : Okay.
John.
COVM SSI ONER CHI ANG: Do you know, what's the

loss to the State for the paynments that aren't being made?

How many i nstances do we have over what period of time,
the frequency?

LEGI SLATI VE LI Al SON De BERNARDOC: There are two
current | eases, one in Lake County and one in southern
California. And we're tal king about tens of thousands of
dollars, if the |l ease were to continue during the
reclamati on process on an annual basis. So nothing major
but this money is -- nost of these |l essees are on school

| ands. This money would go to the Teachers Retirement

Fund. Cal STRS has supported this bill. So we're | ooking

at not a ton of noney, but tens of thousands.

EXECUTI VE OFFI CER THAYER: | think the issue in
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terms of revenue generally is that we charge both rent and
royalty rate. So the rents are fairly |Iow, because the
property is off in the m ddle of nowhere and doesn't have
t hat high an appraised value, but then we get a percentage
of the royalty. So the actual income while the operation
is under way is sometimes significant, but it drops once

t hat producti on ceases.

COVM SSI ONER CHI ANG: And then how many of these
properties -- and | use this termvery |oosely -- are
protected under the statute from quitclaimng or allow ng
themto quitclaim

| *'m worried about the exposure.

EXECUTI VE OFFI CER THAYER: | think we'd have to
go back and find out how many | eases we have. It m ght be
all of the existing | eases. But this is a |legal matter
and before I answer conclusively, 1'd like to discuss this
anong staff and get back to you.

COMM SSI ONER CHI ANG: Thank you.

CHAI RPERSON GARAMENDI : Pl ease conti nue.

LEGI SLATI VE LI Al SON De BERNARDO: Thank you.

And 1'll add that there's an omnibus bill that
just passed in special session, which includes item nunber
4, which is a technical flaw in the code that prevents the
Comm ssion from obtaining | and patents fromthe Bureau of

Land Managenment in certain circumstances. So the bil
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received unani nous support and we feel like that it's a

| egal issue and it should be signed.

Then the bottom three rows are bills that I'm
bringing to your attention, because you guys wll have
heard these items in previous meetings or you will hear

about themin the future. The Candl estick Hunters Point

Bill was signed by the Governor. It authorizes a I and
exchange that the Comm ssion -- subject to the

Comm ssion's approval in the next, | think the timeline
is, two or three years. You guys will probably be

presented a | and exchange proposal for the San Francisco
Candl estick Hunters Point area.

ACTI NG COMM SSI ONER SHEEHY: l"msorry, M.
Chairman, may | ask a follow-up question?

CHAI RPERSON GARANMENDI : Sur e.

ACTI NG COMM SSI ONER SHEEHY: I don't understand,
M. De Bernardo, what exactly did SB 792 do?

LEGI SLATI VE LI Al SON De BERNARDO: So the San
Franci sco Redevel opment Agency is the sponsor behind this
bill, and they have a redevel opment project for the
Candl estick Hunters Point area. There is sovereign |and
in that area that is all over the place and m xed or
adj acent to private land. And as part of the
redevel opment project, they've proposed an exchange to

hel p i npl enent their redevel opment project.
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ACTI NG COMM SSI ONER SHEEHY: So this bil
effectuated that exchange?

LEGI SLATI VE LI Al SON De BERNARDO: It authorizes
t he exchange. There's a proposed map the Comm ssion has
to ultimately --

ACTI NG COMM SSI ONER SHEEHY: The Comm ssion has
to ultimately act on it, but it authorizes the exchange.

EXECUTI VE OFFI CER THAYER: Correct.

ACTI NG COMM SSI ONER SHEEHY: It tees it up for
this body to review it and approve it, is that the idea?

EXECUTI VE OFFI CER THAYER: Correct.

LEGI SLATI VE LI Al SON De BERNARDO: Yes.

And we've had | egal staff, such as Jennifer
Lucchesi, has worked very hard on this particular bill

EXECUTI VE OFFI CER THAYER: We've been extensive
i nvol ved to make sure that when the project cones to you,
that it would be one that we could recommend approval on.
But ultimately our belief is we would oppose this
| egislation if it didn't |eave final discretion to the
Lands Comm ssi on on disposal of State tidel ands.

CHAlI RPERSON GARAMENDI : |Is the Conmm ssion staff
wor king with the redevel opment agency as they proceed to
swap pieces of |land around to gain, | suppose, a
contiguous parcel for their devel opnment?

EXECUTI VE OFFI CER THAYER: That's right. There

40
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are mutually beneficial goals here. The property there is
extremely disjunct. In some places, the blocks have been
sold off, but the Public Trust still applies to the
streets in front of them And so from a | and-use
perspective, we done have any real way to use that Public
Trust land. And the same thing affects the devel oper,
where they're trying to consolidate some bl ocks, there's
some Public Trust Lands right in the m ddle of where
they're trying to put a buil ding.

So it benefits all of us to move all of our
property as close to the shore as possible, contribute to
a shoreline park or something like that, and elim nate the
property that's inland and then simlarly we gain the
stuff that's closest to the property. So definitely this
is being driven by the devel oper, but we also see it as an
opportunity for us.

CHAI RPERSON GARAMENDI :  Yeah, | would just really
urge Paul, that you and your staff, engage early and as
often as necessary so that our interests, the public's
interests are brought in early in the process rather than
waiting until the end and then trying to sort it out at
t hat point.

EXECUTI VE OFFI CER THAYER: We' ve probably been
wor king on this for three or three, maybe even four years

at this point. And there's some tough battles sonetines,
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in terms of negotiations about assuring that we get equa
val ue preserved for the State and the Public Trust Lands.

CHAI RPERSON GARANMENDI : Thank you.

CHI EF COUNSEL FOSSUMm | just want to add that
t he Department of Parks and Recreation is a big player in
this project as well, and in addition to your own
counsel's representation and the Attorney General's is
al so invol ved.

CHAI RPERSON GARANMENDI : Well, we've had an
exampl e here in Sacramento, where if you hang tough, you
can wn.

Thank you.

LEGI SLATI VE LI Al SON De BERNARDO: The second to
last itemis the fee on plastic bags, which if you recall
in June 1st, the Comm ssion passed a resolution supporting

these two bills and the general concept of inmposing fees

on plastic bags to prevent plastic bag pollution. It's
still in commttee. It's a two-year bill
And then the last one, | know public comment in

t he past, especially in San Di ego, has brought up the
concern of the Children's Pool Beach in La Jolla. A bil
was passed and signed by the Governor that allows the
allows the city of San Diego to make the ultimate deci sion
as to what happens to that beach.

ACTI NG COMM SSI ONER SHEEHY: ' m sorry. May
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ask. What did SB 428 finally do, it punted -- it
essentially punted to the city?

LEGI SLATI VE LI Al SON De BERNARDO: Ri ght, the
original --

ACTI NG COMM SSI ONER SHEEHY: It said do

what ever

- you solve it.
LEGI SLATI VE LI Al SON De BERNARDO: Right. The

original statute in the 1930s had a specific use for that

beach.

ACTI NG COMM SSI ONER SHEEHY: For chil dren.

LEGI SLATI VE LI Al SON: For chil dren.

ACTI NG COMM SSI ONER SHEEHY: And then we canme
back and we said well, it can be for children or for
seal s.

LEGI SLATI VE LI Al SON De BERNARDO: Well, we, as a
Comm ssion, remained neutral on the bill. W felt that --

ACTI NG COMM SSI ONER SHEEHY: But the State's
position now is that we have punted the issue, is that
right?

LEGI SLATI VE LI Al SON De BERNARDO: We left it up
to the locals to decide.

ACTI NG COMM SSI ONER SHEEHY: Okay. | just wanted
to make sure | understood that one.

CHAI RPERSON GARAMENDI : Woul d you |ike the

responsibility?
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ACTI NG COMM SSI ONER SHEEHY: No.

(Laughter.)

LEGI SLATI VE LI Al SON De BERNARDO: So that's it
for the 2009 | eqgislative update.

The next slide, please.

--000- -

LEGI SLATI VE LI Al SON De BERNARDO: There are three
proposal s that have been noticed for this meeting, that I
will ask for your sponsorship at the end of the
presentation.

The first legislative proposal has to do with the
trespass issue that we deal with so frequently. It would
give the Comm ssion the adm nistrative authority to
adm nistratively impose penalties agai nst persons who
construct, maintain, own, use, possess, unauthorized
structures or facilities on State |ands.

The proposal is nodeled after simlar statutes
that the State of New York, Texas, Washington, Oregon, and
the California Department of Transportation have agai nst
peopl e who encroach on to State lands. And I'mcurrently
in talks with Department of Parks and Rec and Fish and
Game because they're also interested in the idea. And so
| ask for your sponsorship of this particular |egislative
proposal

The second | egislative proposal has to do with
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audits. That was tal ked about quite a bit earlier. It
woul d create a | egislative mandate for the Conmm ssion to
conduct full audits

ACTI NG COWM SSI ONER SHEEHY: Thank you, M.

Chai r man.

M. De Bernardo, | have a suggestion on the
| egi sl ation as you craft it. In line with the Chairman's
comments earlier, you may want to craft the bill where it

explicitly says that the costs associated with the
auditors shall not be paid out of the general fund, but
somehow recovered -- well, it's -- yeah, you know,
recovered through the audit proceeds or somet hing.

I n other words, put sonme |anguage in there that
woul d put into |law, make it clear, what we'd like to try
to achieve. Because ny sense is, is that if you introduce
a bill asking for staff that otherw se it be general
funded, you'll never get the bill out of the first house,
okay.

I f you want to follow up with me, I'd be happy to
work with you on that. But | think if you ook for some

sort of reimbursement funding mechanism that you'd stand

a better chance of actually getting that bill through the
process.

LEGI SLATI VE LI Al SON De BERNARDO: | appreciate
t he suggesti on. | can talk to you after the meeting.
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And then the third | egislative proposal is the --
deals with our Land Bank Fund. We have nonies donat ed
into the Land Bank Fund to provide for management and
i mprovement of our Trust Lands.

It's not expressly stated that the moneys donated
into this fund can be used to provide access to these
Public Trust Lands, which do inmprove these Trust Lands,
and this would be -- it could be considered a techni cal
amendment to the Land Bank Fund, so that we could use the
moni es to provide things, such as wheel chair access or
driveways or trails to Public Trust Lands.

So | would ask, unless there's any particul ar
proposal here, that there isn't unani mous consent on, that
| guess group all three proposals into one nmotion for
sponsor ship.

ACTI NG COMM SSI ONER SHEEHY: What does the Land
Bank Proposal do?

LEGI SLATI VE LI Al SON De BERNARDO: We have a Land
Bank Fund in which we receive donations for management
i mprovenent of Trust Lands. And it is not expressly
provided in the statute for the Trust Fund -- or for the
Land Bank Trust Fund that that money could be used to
provi de access to Trust Lands. And so this would
expressly --

EXECUTI VE OFFI CER THAYER: The specific need
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arises -- generally, this money goes into the fund for a
particul ar purpose. And the fund was originally
established to allow for when there are | and exchanges
where the public is not getting full value for the | and
that is com ng out of the trust in exchange for what's
comng in, the person proposing the exchange can put in
the deficit. And then we spend that money to buy

repl acement of Public Trust Lands.

So that money going in is for that very expressed
pur pose. And we would not want this legislation to
undercut that purpose. But we al so occasionally get noney
in there. And the one that comes to m nd are what's
call ed the NRDAs, Natural Resource Damage Assessments,

t hat occur after oil spills.

And different State agencies participate in that
process. Fi sh and Game generally is responsible for
taking a portion of the money and using it for biologica
i mpacts froman oil spill. Often our part of that process
i nvol ves taking money for impacts to public access to
Public Trust Lands.

And so the nmoney that we get out of those oi
spill funds is generally used for public access purposes.
But there's no authorization in the fund right now that
technically allows us to put that noney in the fund and

then spend it for public access. So it's generally to
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deal with that.

The intent, and in fact the reality, will be that
the intent is not to take nmoney that's been put in that
fund for other purposes and divert it to public access.
It's just to allow noney that comes in for that purpose to
be spent for that purpose.

CHAI RPERSON GARAMENDI : In drafting the
| egi slation, it seenms to nme that you want to keep the two
sources of money separated.

EXECUTI VE OFFI CER THAYER: Correct. Correct.

And there needs to be some | anguage that basically says --
and this is poorly worded -- but sonmething to the effect
of "Monies put into the fund for public access

i mprovenents may be spent for public access.”

CHAI RPERSON GARANENDI : Okay, further discussion
on this?

| don't know if we need a motion or just the
acqui escence of the Comm ssion?

EXECUTI VE OFFI CER THAYER: | think because we're
asking the Conm ssion to sponsor these, that staff would
be nore confortable --

ACTI NG COMM SSI ONER SHEEHY: M. Chairman, |
woul d move approval of the staff recommendati on on this
item

COWM SSI ONER CHI ANG:  Second.
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CHAI RPERSON GARAMENDI : W t hout objection, it
will be a unani nous vote.
LEGI SLATI VE LI Al SON De BERNARDO: Thank you

Conmm ssi oners.

CHAI RPERSON GARAMENDI : Unani mous on the notion.
Thank you.

Okay. Paul , where are we going next?

EXECUTI VE OFFI CER THAYER: Well, as we previously

i ndi cated, the next item Item 60, has been del ayed until
t he December meeting.

ltem 61 is our final matter and this involves the
exercise of the Public Trust easement in an area on North
Lake Tahoe. And Curtis Fossum our Chief Counsel, will
make the presentation.

(Thereupon an overhead presentation was

Presented as follows.)

CHI EF COUNSEL FOSSUMm Chai rman Gar amendi .

CHAI RPERSON GARAMENDI : Bef ore you start, Curtis,
we have a couple of coments fromthe public on this
issue. And we'll take those follow ng your presentation.

CHI EF COUNSEL FOSSUM  Very good.

Chai rman Gar amendi, Comm ssioners Chiang and
Sheehy, Item 61 requests the Comm ssion to take certain
action involving an approxi mate two-acre area in the bed

of Lake Tahoe lying between the ordinary high and | ow
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wat er mar ks just west of the boundary separating the State
of Nevada and California on the north shore.

The proposed Comm ssion action is to consider and
determ ne the public's needs ands use of the | ands subject
to the Public Trust and authorize the removal of a metal
fence | ocated within the shore zone and to conpensate the
property owner for its value if it's determned to be a
| awf ul i mprovenent.

As outlined in the staff report, the Comm ssion
exercises its authority and responsibility and makes
determ nations involving Public Trust property of the
St at e whenever it takes action involving those interests.

Today, already you've exercised those rights
i nvolving property interests to the State along the
Pacific coast from San Di ego Bay and Batiquitos Lagoon in
the south to Hunbol dt Bay and the Eel River in the north.

You' ve al so taken approval -- you've also taken
action approving projects involving public property rights
within four separate waterways in the Delta. And finally,
approved uses at Owens and Donner Lake and, of course,
Lake Tahoe.

In both San Di ego Bay and San Franci sco Bay, the
property rights managed by the Comm ssion involved only
the mneral estate not the fee title.

In the present proposed action, the State's
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property rights involved also do not include the fee title
interest, but are an easenent held by the State as an
incident of its sovereignty in trust for the Public.

When the Comm ssion takes action involving the
State's property rights, it's not acting as a governnment al
agency exercising regulatory authority, such as the
California Coastal Conmm ssion, rather it acts as a
property owner managi ng the public's property interests
i ke the Department of Parks and Recreation.

On five prior occasions beginning in 1975, the
Comm ssion has acted to protect the public's property
rights by formally exercising the State's retained
easement involving sovereign Public Trust Lands, in which
the fee interest had been conveyed into private ownership.

The details of those actions involving protection
to the Public Trust needs and uses involving thousands of
acres are in the staff report and I will not repeat them
here.

Those exercises of the State's retained easement
rights were in response to concerns raised by menbers of
t he public and organi zations, which sought to protect
areas where the State has conveyed into private ownership
portions of the bed of a navigable waterway. I n each
instance, it was determ ned that there were threats that

woul d i mpact the public's trust needs and uses of those
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| ands and that formal action by the Comm ssion was
necessary to protect the public's interest in the
property.

--000- -

CHI EF COUNSEL FOSSUM  As early as 534 AD, Roman
emperor Justinian in setting forth the foundati ons of
western | aw, stated that by the |law of nature these things
are in compon to mankind, the air, running water, the sea
and consequently the shores of the sea.

The common | aw of Engl and | ong acknow edged t he
uni que character of sovereign |l ands and the separation of
the jus privatum of the King's private property right he
could convey to his lords fromthe jus publicum which was
reserved for public use.

Many state and federal courts in the United
States have al so described the significant limts on a
State as trustee of the public's interest. No cl earer
statement can be made than that of the United States
Supreme Court in 1892 regarding Lake M chigan

--000- -

CHI EF COUNSEL FOSSUM  The State's title to its
tideland is atitle held in trust for the people of the
states, so that citizens may enjoy the navigation of the
wat ers, carry on conmerce over them and have |iberty of

fishing free fromobstruction or interference fromprivate
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parties.

Li kewi se, the California Supreme Court has made
clear that when the State or its local trustee hol ding
ownership of the easenment takes an action in furtherance
of Public Trust needs, the servient privately owned fee
interest must give way, and such action does not result in
a taking of private property rights.

In 1913, the Supreme Court in the California Fish
case involving San Pedro made that action. In 1936, in
t he Newcomb case, involving Newport Bay, a sim/lar action,
and in 1971 the Marks decision involving Tonal es Bay
foll owed by the 1980 decision in the Berkeley case
i nvol ving San Francisco Bay.

I n each one of these instances, the private
underlying fee interest had been conveyed by the State
into private ownership and the public's easement was
exercised in a way and the court made clear that that was
within the authority of the State to do so.

Al'l of those are of the bifurcated nature of the
title of shorelands and the Iimtations on the private
property interests.

In 1981, the California Supreme court in State of
California versus Superior Court of Lake County(Lyon) --
known as the Lyon case -- held that shorezone area between

hi gh and | ow water on inland tidal waterways had been
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State owned upon adm ssion to the Union in 1850. The
federal law clearly is in accord and patents of |land from
the United States do not convey title below the high water
mar k.

However, the court ruled against the State's
assertion of fee ownership to the high water mark, and
held that they would interpret the Civil Code section 830
enacted in the 1870s to give the State's fee interest to
adj acent owners of land. The court also held that the
| egi sl ative enactment of the Code section did not divest,
extinguish or abandon the public's interest in the
shorezone, and that, "The same incidents of the trust
applicable to tidelands also applied to non-tidal
navi gabl e waters, and that the public's interest is not
confined to the water, but extends to the bed of the
water." That's a very important concept.

--000- -

CHI EF COUNSEL FOSSUM Li kewi se, in the Suprene
Court's earlier decisions involving tidelands conveyed
into private ownership, the court made clear that a
fundamental principal of California property law is that
the State's trust obligations and public rights involving
its waterways may not be blithely extinguished. These
rights include, but are not limted to navigation,

commerce, fishing and recreational uses. The Supreme
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Court decisions of Lyon and Fogerty along with their
precedents, all clearly enunciate the authority of the
State when acting to protect the public's interest in
Public Trust Lands that have been conveyed into private
owner shi p.

--000- -

CHI EF COUNSEL FOSSUM Foll owing the U. S. Supreme
Court's denial of certiorari, involving the Lyon and
Fogerty decisions, the Comm ssion on December 17th, 1981,
unani mously approved a cal endar item number 20, relating
to the court's decision. A copy of that is on your screen
as to what the Comm ssion's action involved.

It included directing staff to send this notice
to all waterfront property owners with | eases,
applications for | eases or proposed projects within the
easenent informng them of the result of the court's
deci sions, and how the Comm ssion intended to inplement
t hose deci sions.

The court's decisions and the Conm ssion's notice
al so made abundantly clear that the State has the
obligation to conpensate the owners of the underlying fee
when the State exercises its authority over the easenent
to renove a | awful inprovement.

Wth that background on the last 1,500 years of

jurisprudence, what's the action before the Comm ssion?
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--000- -

CHI EF COUNSEL FOSSUM  The subject property
i nvol ves an area conmmonly referred to as Buck's Beach or
Speedboat Beach, and is one of Lake Tahoe's mobst scenic
| ocal es, with sandy beaches and dramati c boul der
out croppi ngs.

--000- -

CHI EF COUNSEL FOSSUM  The area is well known for

its sandy bottom and is a popular swi mm ng spot.
--000- -

CHI EF COUNSEL FOSSUM  The shorezone area
i ncludes approximately two acres and 1,100 |ineal feet of
| and on the north side of Lake Tahoe between Brockway and
Ki ngs beach to the west and the Nevada border on the east.

The upl and i nvolves seven parcels of |and as
depicted on Exhibit A and on this slide, hopefully.

Do we have the slide that shows the map?

If not, it is --

CHAI RPERSON GARAMENDI : There's a map. Back up a
bit.

CHI EF COUNSEL FOSSUM  There we go. On this map
you can see the border of the State of Nevada on the right
and the extent of the beach and the exercise that the
Comm ssion is being asked to take on the left. There are

several -- proceed on that.
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The upl and i nvolves seven parcels of |and as
depicted, and M. and Ms. MNeil own the two parcels
i mmedi ately adjacent to the state line, M. Marc DeSautels
as trustee of the DeSautels 2000 Trust owns the two |ots
west of and adjacent to the McNeils as well as the next
parcel to the west, which is held in the nanme of Heigh Ho,
LLC.

West of the Heigh Ho property is a dedicated
public street, Harbor Avenue, which is owned by Placer
County and west of Harbor Avenue is a parcel owned by 9898
Lake, LLC.

The Beach involving this parcel, the |ast parcel
menti oned, has been utilized by the public without
incidents or conflicts with the upland owners being
reported to our office. We are informed by the Placer
County Assessors' Office that at the | ocale none of the
property owners is being assessed or paying taxes for | and
within the shorezone bel ow t he assessor's depiction of the
approxi mate high water mark that was on the slide that we
just saw.

--000- -

CHI EF COUNSEL FOSSUM  The North Lake Tahoe
Public Utility District manages the street parcel for
Pl acer county. This is the street, the end of the street.

--000- -
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CHI EF COUNSEL FOSSUMm The North Tahoe Public
Utility District has posted a sign on the entrance to the
public access way that cites Placer County ordinances
prohibiting littering, dogs and other pets or pests,
dependi ng on your predilection, glass containers,
al coholic beverages and fires on the beach, limting the
hours of public use to day use only between 6 a.m and 10
p. m Har bor Avenue provi des access also via a stairway to
the | ake.

--000- -

CHI EF COUNSEL FOSSUM  An investigation in the
early 1970s by Conmm ssion staff included information that
a realtor, who would had been in the area since the 1940s,
stated the area had al ways been a public area, that the
public had spread east and west of Harbor Avenue, that
residents had chased members of the public off the beach
at times, and had posted an armed guard.

The investigation notes concluded that further
consi deration and study clarifying the public rights to
t he beach could prevent future conflicts, and that there
appears to be no problens arising fromthe use of the
beach by the public at the present tinme.

This is before -- this investigation was taking
pl ace before the Comm ssion took the position of high

wat er on the | ake.
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--000- -

CHI EF COUNSEL FOSSUM Here's a photo of a wooden
fence that previously existed in the shorezone al ong
Har bor Avenue in the 1980s. Staff has been i nformed by
members of the Hills famly, which previously owned all of
the waterfront property beyond the fence to the border
with Nevada, that they would periodically attenmpt to keep
t he people off the beach prior to the Supreme Court's
decision in Fogerty.

Staff was also informed that follow ng the
decision, the Hills fam |y abided by the Supreme Court's
deci sion and no | onger excluded the public and that when
t he DeSautels acquired the | ands adjacent to the fence in

1989, they were informed of the public's rights in the

shorezone. In 1997 and 1998, the DeSautels replaced the
wooden fence with a metal one that you'll see on this
slide.

--000- -

CHI EF COUNSEL FOSSUM  Staff is informed that no
county permt was required for the new fence and that a
TRPA, which is Tahoe Regional Planning Authority,
enforcement action was resolved by the TRPA staff nmember
grandf athering the structure based on the existence of the
prior wooden fence that had been in existence prior to

TRPA's creation. The docunmentation of that is Exhibit J
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in your calendar item

| nformati on fromthe Department of Fish and Game
and the U.S. Arnmy Corps of Engineers is that the new fence
required a permt fromthose agencies when constructed and
t hat they are unable to | ocate any application, file, or
permt for the fence. Although the metal fence was
constructed after the Fogerty decisions in 1981 and 1986,

t he Comm ssion staff was not made aware of it until after
it was constructed in 1997 or '98.

As stated in the calendar item and included as
Exhibits Hand I, the staff in '98 and again this year
requested the DeSautels to renove the fence.

--000- -

CHI EF COUNSEL FOSSUM  On warm sunny days on the
beach, westerly of the metal fence separating Harbor
Avenue and the Heigh Ho, LLC property, staff has observed
many menbers of the public enjoying the |ake and the beach
easement area, while relatively few members of the public
venture beyond the fence with its "Subject to the control

of owner" signs --

--000- -
CHI EF COUNSEL FOSSUM -- on the fence and the,
"No trespassing" signs --
--000- -
CHI EF COUNSEL FOSSUM  -- that were placed on the
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beach area in front of Heigh Ho and the DeSautels

property.
--000- -
CHI EF COUNSEL FOSSUwm For more than 10 years the
Comm ssion staff has -- and let me point out that those

private property signs there have been removed after our
letter. The ones on the fence remain.

For nore than 10 years, the Conmm ssion staff has
received periodic reports and conplaints from menmbers of
the public of their being prevented access to those
portions of the bed of the | ake easterly of the metal
fence.

Begi nning this sumrmer, the nunber of complaints
increased. These conplaints have included clainms by
significant numbers of public users of harassment and
intimdation by property owners or their agents resulting
fromthe public's attenpts to access the public easenent
area between the fence and the Nevada boundary.

Specifically, the public has reported being
confronted by individuals, including private security
guards who assert the beach is private and who, in sone
i nstances, have threatened themwith arrest for trespass
if they do not | eave the beach.

Some of these conplaints are included in your

packet along with other Emails and letters submtted,
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i ncluding those fromthe property owners' representatives,
all of which will be made part of the public record.

There have been conpl aints made of verbal
harassment, use of aggressive dogs, photographing of
i ndi viduals, including small children, at close proximty,
in purported attenpts to drive them off the beach. In
past years, owners have made calls to the Placer County
Sheriff's office in an attenpt to have the public removed
fromthe beach or cited for trespass.

The deputies have declined to do so when i nformed
t hat the public has a right to be on the beach bel ow the
hi gh water line. The elevation of 6228.75 was established
by the Court of Appeal in Fogerty Il in 1986.

Conmm ssion staff has made several contacts with
Pl acer County staff and met and di scussed the situation
there earlier this month. The nmenmbers included
representatives of the County Counsel's office, county
Sheriff's office and their property management divi sion.

The Sheriff's office representative indicated
that there had been no crimes reported on the beach this
year. He al so indicated that in past years cable TV wire
had been strung on a pier there with warnings about
el ectrocution. Apparently, in one instance sand was
kicked in the face of someone |lying on the beach to

intimdate themresulting in litigation.
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And finally, these acts stopped after the
Sheriff's Department prevailed on the homeowners to have
t hese actions curtailed. The Sheriff's office
representative also indicated the belief that removal of
this fence would reduce a ot of the issues.

The portion of the metal fence within the Public
Trust easenment area extends waterward approxi mately 41.7
feet.

--000- -

CHI EF COUNSEL FOSSUM Your surveyors were up
there a few weeks ago to |l ocate the elevation of 6228.75,
which is the distant person holding the white pole there.
And, of course, the end of the fence is there. That's how
we were measuring it.

--000- -

CHI EF COUNSEL FOSSUMm During times of high water
at the | ake, the fence acts as a conplete barrier to
navi gation by kayak, canoe, raft, and other shall ow water
craft, and other forms of passage, sw nm ng, wadi ng,
wal ki ng al ong the shorezone of the | ake and the beach, and
also interferes with fishing and other shorezone
recreational activities. That prior slide was an
i mportant one, because al though the public obviously would
have troubl e wal ki ng around the fence right now. Clearly,

this fence al so, at high water, interferes with other
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rights of the public.
--000- -

CHI EF COUNSEL FOSSUM  As was previously stated,
the Comm ssion in its prior formal trust exercises took
action due to evidence indicating a threat to Public Trust
needs and uses of |ands held in private ownership that
were subject to the easement retained by the State and
under the Comm ssion's jurisdiction, as is this area.

The Comm ssion and its staff have both taken
prior actions seeking to remove fences or other
obstructions limting public use on waterways throughout
the State. Other fences at Lake Tahoe, placed bel ow hi gh
wat er have been removed from the shorezone at the request
of the Comm ssion and also by action taken by the United
States Arnmy Corps of Engineers and by |ocal government.

As a result of investigating new conmplaints from
the public this year, staff determ ned that in addition to
probl ems associated with the interference of public use of
t he easement, the | essees of two of the Comm ssion's
| eases in the area were in breach of their |eases.

When we wrote those property owners notifying
t hem of the violations, we were contacted by them And in
one instance with the McNeils, they renoved the barriers
to public access that were put underneath the pier. W

subsequently heard from members of the public that they
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did that for about a day and then they placed them back.

When contacting the Heigh Ho and DeSautels, they
had an application before us. They have amended their
application. And on Item nunber 50 today, you approved a
new | ease for two buoys that they conveyed to thensel ves,
holding title as Heigh Ho. So that has been resol ved.

And their counsel have informed us that those no
trespassing signs that were on the beach have been renoved
fromtheir property.

It's important to note | believe, at this point,
that the |l ease with the McNeils that allows themto use
the State's property for their pier also has a specific
contractual obligation that they not -- that quote, "That
t hey not impair the Public Trust area by storing or
pl acing any itenms bel ow el evation 6228.5."

So in addition to the public's trust rights that
exi st on the property, they' ve also agreed to not place or
store anything on the -- that would impair public access
ri ghts.

| want to also point out that -- and you'll see
in the last slide not now, but in the |last slide that we
wi Il show you, that whereas the DeSautels had placed their
no trespassing signs very close to the water, the evidence
is that the McNeils' property has placed no trespassing

signs, but they're very close to the high water mark. And
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t herefore, although we can't verify their location yet,
t hey may not be inmproper signs.

On August 25th, a staff letter to the DeSautels
once again informed them of the Public Trust easenment and
asked themto remove the nmetal fence. The letter referred
to conplaints from nmembers of the public, informed them
that the signs needed to renoved, and they conplied with
t hat .

However they have not conmplied -- we received a
letter fromtheir attorney saying that they would not
remove the fence at that time. Subsequent to that, we did
have a neeting -- excuse ne, following the neeting with
the DeSautels, we did receive a letter fromtheir counsel
saying they're willing to take the fence off there
subjects to certain conditions.

At the nmeeting with the DeSautels on September
2nd, they referred to a nunber of events that they allege
have occurred on the beach, stating they consider the
matter to be one of health, safety, and protection of
private property. They said that there had been drunken
parties; the property had been used as a public toilet;
acts of trespass, theft, vandalism nudity, |ewdness by
members of the public.

They also stated that results fromtheir numerous

requests for action by the Placer County Sheriff's office
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didn't resolve their concerns. This is one of the main
reasons we met with the County after that, and went over
their -- went over the calls that had been made on this
beach for the |last three years to see how much concern
there was on these.

As | mentioned earlier, the Sheriff's office
representative who had been there working in this area for
16 years said there had been no crim nal activity
conplaints in the | ast year.

When we nmet with the Placer County staff
representatives, we went over sonme of the issues with them
as to enforcenent of time, place, and manner restrictions
on the beach. We encouraged themto enforce reasonable
health and safety ordi nances to protect not only the
private property owner's rights, but the public's use of
t he beach as well. And one of the recommendations that
the Comm ssion staff is putting before the Conmm ssion is
to direct the staff to, in fact, work with the county to
make sure that those ordi nances are properly adopted and
enf orced.

We al so had offered to the McNeils to meet with
them early in September, the first week of September.
However, their counsel had scheduled a meeting with us
that was to take place yesterday. It's been reschedul ed

to take place next week.
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The Comm ssion staff also contacted the TRPA
staff regarding the posting of signs for public and
private areas. The TRPA staff indicated that they would
not even be necessary to obtain a permt fromthem for the
private property owners to place small no trespassing
signs above the high water mark. And staff informed the
property owners that we had no objection to them placing
fences or other barriers to protect their property above
6228.75 on their private property where the easement does
not exi st.

Specifically, a letter that we received on
Sept ember 16th from the DeSautels attorney informed staff
t hat quote, "We have begun the process of opening dial ogue
with the most |ikely stakehol ders and agencies with
aut hority to see our concerns can be addressed...™

He informed us that the no trespassing signs had
been rempved, but made no commtment to either stop the
confrontation with public beach goers or to renove the
fence.

Nearly a month |ater from a new attorney
representing the DeSautels, they did offer to remove the
fence quote, "if reasonable protections for their private
property are agreed upon." Approval of the proposed
Comm ssion's action does not preclude this from happeni ng,

and, in fact, directs staff to work towards this goal with
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t he county.

Foll owi ng the Lyon and Fogerty decisions by the
Supreme Court in 1981 and 1986, certain | ake front
property owners sought to have the United States Suprene
Court take those cases. The Supreme Court decli ned.

Staff of the Comm ssion and the Attorney General believe
the property law of California has been well settled as
well as that in many other states that follow the conmon

| aw precedence of Engl and, regarding the retained property
rights of the public held in trust by the sovereign states
i nvolving | ands bel ow hi gh water.

Comm ssion staff believes the interference with
the right of the public to access the Public Trust
easement area in question has reached a critical point,
and that it is appropriate to take all action necessary to
enforce that right.

Therefore, it requests the Comm ssion make a
finding that the fence is inconsistent with the public's
needs and use of the trust easement bel ow high water at
t he subject property, and authorize the Conm ssion to take
all steps necessary to rempve the fence or cause it to be
removed, and to compensate the owners of the fee interest
in the property where the fence is |ocated for the val ue
of the fence, if it's determ ned to be a | awful

i mprovenent, as required by Public Resources Code Section
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6312 and case | aw.

One issue that has arisen is whether the fence is
actually located on the Heigh Ho property or built on
Pl acer County | and.

--000- -

CHI EF COUNSEL FOSSUM Fromthis slide, you can
see this is fromthe Placer County Sheriff's -- or excuse
me, surveyors who, in a recent survey, determ ned at | east
initially that the fence is constructed on their right of
way and not on the adjacent property. Our surveyors, when
t hey went up there to check on the el evations of high
wat er at the stairway also believed that the nmonuments
i ndi cated on the property boundary up there are on the
opposite side of the fence fromthe County's property and
that this fence is, in fact, encroaching on county.

However, that will need to be -- before any
compensation or that issue is resolved, there wil
probably be further surveys taking place.

It's the Comm ssion staff's position that if the
owner of the fee title |lands on which the metal fence is
| ocated can document that they've obtained a Corps permt
for the fence, or that no permt is required, the
Comm ssion must tender just and fair conpensation for the
| awf ul i mprovement when it's removed. Staff therefore

requests the Comm ssion authorize funds not to exceed
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$10, 000 wi t hout additional Conm ssion approval, be
avai |l able for those costs of removal and tendered to the
rightful owner should it be determ ned the fence is a

| awf ul i mprovenment.

Because this may be on county property and
because there is no apparent Corps permt, at |east none
has been shown to us, it may be that the Conm ssion won't
have to spend any noney on this.

The proposed Comm ssion findings and
aut hori zation also include a resolution to be recorded in
t he Placer County Recorder's office documenting the
Comm ssion's actions. The proposed actions will identify
the public's Trust needs and appropriate uses, and
determ ne that the existing inmprovements constructed on
t he beach by the property owners, have not been determ ned
to be a significant interference with the trust needs, and
therefore may remain, with the exception of the metal
fence that blocks both navigation, access, and ot her
recreational use of the |lands and its bed bel ow high
wat er .

Finally, the proposed action authorizes the
Comm ssion to take all steps necessary -- Comm ssion staff
to take all steps necessary or appropriate to inmplement
the Comm ssion's action, including appearance on behal f of

the Comm ssion in any litigation respecting the action
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taken by the Comm ssion
--000- -

CHI EF COUNSEL FOSSUM  The unani mous deci si on of
the Supreme Court in the 1971 Marks versus \Whitney
decision made it clear that State action is not necessary
to determ ne what Public Trust rights exist within the
property of privately owned shorezone easement. Those
rights already exist, and include the right to fish, hunt,
bat he, swim to use for boating and general recreational
pur poses, the navigable waters of the State and to use the
bottom of the navigable waters for anchoring, standing, or
ot her purposes.

The court described instead the authority of the
trustees -- instead the authority of the trustee of these
rights, here delegated to the Comm ssion by Public
Resources Code Section 6301, to nmodify or extinguish those
rights.

In that it states that it's a political a
guestion within the wisdom and power of the | egislature
acting within the scope of its duties as trustee to
determ ne whether Public Trust uses should be nodified or
extingui shed and to take the necessary steps to free them
from such burden.

In the absence of State and federal action, the

court may not bar menbers of the public fromlawfully
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asserting or exercising Public Trust rights on these
privately owned tidel ands.
--000- -

CHI EF COUNSEL FOSSUM  Again, the Supreme Court
in Fogerty stated, "We enphasize, as we did in Lyon, that
these plaintiffs may use the shorezone for any purposes
whi ch are not incompatible with the Public Trust. Land
owners who previously constructed docks, piers, and other
structures in the shorezone nmay continue to use these
facilities, unless the State determ nes, in accordance
with applicable Iaw, that the continued existence is
inconsistent with the reasonabl e needs of the Trust. I n
t hat event, both statute and case |aw require the
plaintiffs be conmpensated for the i mprovements they have
constructed in the shorezone."

How is a determnation to be made as to whether a
particul ar use or purpose by the owners of the fee
interest in the shorezone is conpatible or inconpatible
with the reasonabl e needs of the trust, unless the State's
trustee of that interest makes such a finding?

That's precisely why the Comm ssion is being
asked to have the purpresture of the fence abated and the
public's exercise of their existing rights protected from
interference. It will now be clear that the use of the

shorezone to the exclusion of the public is an
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i ncompati ble use. That the existing improvenents placed
by the owners of the fee interest are not inconpatible
with the reasonabl e needs of the Trust, except for the
metal fence. And that the | andowners may continue to use
t he shorezone for any purpose or use not inconpatible with
the public's Trust rights.

--000- -

CHI EF COUNSEL FOSSUM Not hi ng precl udes
subsequent action by the Comm ssion at a future date
regarding this determ nation.

In the last couple days we've received
correspondence from several interested parties. It
appears there's some confusion regarding the shorthand
term nol ogy used by the Comm ssion since 1975 of quote
"formal exercise of the Trust," unquote. And the fact
that this is the first occasion involving non-tidal Trust
property, in which it's acted.

As pointed out in the staff report and ny
presentation, the Comm ssion today has exercised its Trust
responsibility in scores of approval and has done so in
tens of thousands of times previously, including thousands
of times on inland non-tidal waterways. The term nol ogy
of quote "formal exercise of the Trust," unquote
specifically refers to the five, after today, six times

that rather than in response to an applicant requesting
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use of State property, it is in response to public
concerns of threats or interference with the public's
rights and interests in certain |limted and defined areas.
In each instance, the underlying fee interest had
been conveyed into private ownership in the 19th century,
but remains subject to the Public's Trust easement. The
Comm ssion held a public hearing and acted to protect the
public's property rights by identifying the public's needs
and appropriate uses of the easement and by formally
exercising the State's authority to protect the easenment.
Unli ke the five prior Acts of the Conmm ssion
exercising that right in the subject action, the
Comm ssion is not determ ning that no further inprovements
by the property owner are allowed, but rather that the
public's needs are in the existing inprovements except for
the -- excuse me -- but rather that the public needs are
t hat the existing inmprovenments, except for the fence, do
not interfere with the public's needs of access and
recreation and nothing in this action prevents the
property owners from using the shorezone for any purpose
not incompatible with the identified Public Trust uses.
Comm ssion is not acting as a regul atory agency
in exercising the public's property rights. It's acting
in its capacity as a property owner and manager of those

rights. As pointed out in the several referenced Supreme
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Court cases, the public's rights of use already exist.

It is the Conm ssion's determ ning what, if any,
action by the owners of the underlying fee interfere with
t hose rights and which do not. That is the action the
Comm ssion is being asked to take.

Some concerns have al so been expressed that the
Comm ssion's action will create a cloud on title. The
Supreme court has made clear, the state's property
interest, or what sonme refer to as a cloud on title has
exi sting on the property since September 9th, 1850, when
we becanme a state. All the Comm ssion's action does today
is express the trustee of the state's easement's
determ nati on of what does and does not interfere with the
exi sting easenent and the rights of the public.

Staff of the Comm ssion respectfully submts
Cal endar Item 61 with a reconmendati on for Comm ssion
approval .

CHAI RPERSON GARAMENDI : M. Fossum thank you
very much for a very extensive review of history going
back 1,500 years.

(Laughter.)

CHAI RPERSON GARAMENDI :  And the nore recent
circunmstances there at Lake Tahoe.

| would |ike now to hear -- Tom

ACTI NG COMM SSI ONER SHEEHY: Can | say a couple
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gqui ck questions of M. Fossum

CHAI RPERSON GARAMENDI : Sur e.

ACTI NG COMM SSI ONER SHEEHY: Thank you, M.
Fossum

Does the Public Trust Doctrine make any
di stinction between salt water and fresh water?

CHI EF COUNSEL FOSSUM No. The Lyon case made it
very clear that the sanme principles that apply to the
tidelands that were in the prior litigation cases going
back to 1913, | believe, in the Cal Fish case all the way
up to 1971 in Tomales Bay, in the Marks case, and in 1980
a in Berkeley. In each of those instances, the State had
actually sold property into private ownership and received
conpensation for that.

In the Lyon and Fogerty case, the Supreme Court
actually ruled that the | egislature had given up title in
1872 to the | ow water mark, so nobody -- the federal
government when they conveyed away property only conveyed
it to the high water mark. The State owned the rest. But
because of this action taken by the |egislature in the
1870s, and finally resolved by the Lyon court, the State
was arguing that the State still owned to high water. But
the court ruled, no, you've treated this as a | ow water
boundary for such a long time, we're going to confirmthat

the fee title to the property was conveyed by that
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statute, but the |egislature had never taken any action to
divest the State of its public rights in the water.

And so they basically said those same interests
t hat apply on the case in the tidelands, such as the Marks
case, applied equally to the property on non-tidal
wat er ways. So between high and | ow water, the rights are
t he sanme.

ACTI NG COMM SSI ONER SHEEHY: Okay. How i s the
hi gh and | ow water mark determ ned and is there legitimte
differences in opinion over how it's determ ned?

CHI EF COUNSEL FOSSUM  There certainly was. Just
as in the Fogerty case, the State of California took a
position it was high water. W also took the position in
t hose cases that the high water mark was 6229.1, which is
t he high water for purposes of both TRPA's jurisdiction as
wel |l as the Corps of Engineers. They believe that's the
hi gh water.

However, in litigating the boundary in the Court
of Appeal in 1986, the court actually made it a | ower
el evation, based upon a prescriptive theory. And that is
t he dam at Lake Tahoe, which has been there well over a
hundred years, had created a new condition to the | ake.
And that because California | aw provides for a
prescriptive right to attach an easenment, in fact, to

attach to property by use for a period of five years, they
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took a look at all the elevations the | ake had been at
since the dam was put on --

ACTI NG COMM SSI ONER SHEEHY: |"m sorry, this dam
hol ds the | ake back from the Truckee river, is that it?

CHI EF COUNSEL FOSSUMm Yes.

And what they | ooked at was any five year period
of prescription, and they took the | owest elevation that
the | ake had been during that continuous five years of
hi gh wat ers. And so that's where they got the 6228. 75.

So we lost a little bit there, but that was the ruling

t hat the Court of Appeal made. And that was al so appeal ed
by some of the property owners of the | ake, as was Fogerty
|. This is referred to Fogerty I1.

And neither instance did the Comm ssion -- excuse
me, did the Court, the Supreme Court of the United States,
take cert on that. There are some arguments that have
been put forward based on some of the briefs submtted on
behal f of the Comm ssion by the Attorney General's office
saying that it wasn't right.

You know, it's the same arguments they're making
that this didn't exist until the court made the rulings.
But the courts rulings was, in fact, that this right had
exi sted since 1850 on the property.

ACTI NG COMM SSI ONER SHEEHY: And my | ast

guestion, M. Chairman. M. Fossum how do we know what
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t he high and | ow water marks were on Septenber 9th, 18507

CHI EF COUNSEL FOSSUM  We don't. And that's the
poi nt the Court made that it's really not inportant to
know exactly where they were at that point in time.

The | aw applying to waterbodies is that those
el evations can change fromtime to time by natural
occurrences certainly, and, in some instances, by
artificial occurrences.

So what we've got in California is -- and there's
some instances -- it's very comon that people refer to

where was the | ast natural |ocation of this, because in

some instances people fill, they'll put out a groin,
they'll do something to change that waterbody. And it can
be that the natural position prior to that will, in fact,

have some i nmpact on where the boundary is.

But in other instances, artificial changes wl
not change the boundary or will change the boundary. So,
for example, there's a specific code section that deals
with accretions, that says that the accretions have to be
froma natural condition for themto go to the upland
owner. Artificial accretions stay part of the state's
owner shi p.

And the court again in 1986, the Court of Appeal,
found that based upon some other prior cases in California

dealing with artificial waterways that the public's rights
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attach to that area. They did not say that the State
owned that in 1850. That element between high and

| ow -- or, excuse me, above the natural high to the
artificial high, they said that the public by its use of
t he property, between high and |ow for that five-year
period, and by the property owner's acquiescence to that
could not now claimthat the easement hadn't attached to
it.

ACTI NG COMM SSI ONER SHEEHY: Thank you.

CHAI RPERSON GARAMENDI : | think it's time to hear
from wi tnesses. Let's hear fromthe public on this issue.

We have, let's see, | think three people that
would like to testify.

Mar k Gunderson, attorney representing the Heigh
Ho, LLC. Janis Hills homeowner, and Ashley Hills, a
homeowner. And then there's Cheri Sugel, representing
hersel f.

M . Gunderson.

MR. GUNDERSON: Good mor ni ng. ' m Mark Gunder son
representing the DeSautels, the DeSautels Trust and Hei gh
Ho, LLC.

As | have indicated to M. Fossumin ny nost
recent correspondence, this is really a question of not
|istening to anecdotal evidence, which you' ve heard a | ot

of this morning, but rather the balance between the
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public's rights and the rights of the private property
owners that exist in this |ocation.

As you can see fromthe indications of the
record, this beach is very heavily used. And the use is
focused on traversing the property by Harbor Avenue down
to the beach, and it's heavily used by menmbers of the
publi c. It is not only heavily used by menbers of the
public, but it is heavily abused by nmembers of the public.

Pl acer county has not regulated the use of this
beach. They have not regulated time, use, and manner of
this beach, even though there may be regul ati ons that
exi st. Pl acer county is unclear of the extent or the
manner of its jurisdiction and has not exercised its
jurisdiction to take care of the public nuisance that is
created on this beach.

This fence that you have seen did not come into
exi stence 10 years ago. This fence did not conme into
exi stence 20 years ago. It came into existence in the
thirties. And this fence has existed for a substanti al
period of time. And it is has existed so that the
DeSautels and its predecessors in interest could demarcate
their property from other property that exists that bel ong
to the county. That's why it's there.

We understand that does create sonme degree of an

i mpedi ment . But it has not created an inpedi ment until
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very recently when the State has decided to exercise its
jurisdiction. The concern that the DeSautels have and the
DeSautels famly have is that wi thout regulation this
beach is abused and the Public Trust is not benefited by

t hat adverse use, which flows now upstream or uphill from
the high water mark onto the DeSautels property.

They have people trespassing on their property on
a regul ar basis. They have people m susing their property
on a regular basis. And there is no managenent or use by
the Placer county officials to maintain this easenment in a
manner which is conmpatible with adjacent and private
property uses.

That is why there should be a negoti ated
resolution with all of the stakeholders that are involved,
including State Lands, Placer County and the | andowners.
But it is precipitous to act and take this action today
until that process has been taken to its |l ogica
conclusion. And we would suggest that this matter be
tabl ed until those discussions have been had and the
appropriate resolution reached anong the parties.

CHAI RPERSON GARAMENDI : If I m ght ask you a
gquesti on. Do you disagree with the position of staff that
the fence creates a barrier to public access to the
easenent -- the area that is under the easenment, that is

t he di stance between the high water mark and the | ake
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MR. GUNDERSON: It is an impediment, but it is
not a barrier. Peopl e have certainly gone around it.
They' ve gone over it. They've certainly found numerous
ways to not use this, in fact, as a barrier.

CHAI RPERSON GARAMENDI :  Ther ef ore what purpose
does the fence serve?

MR. GUNDERSON: l"m sorry?

CHAI RPERSON GARAMENDI : Ther ef ore what purpose
does the fence serve?

MR. GUNDERSON: The only thing that the DeSaut el

84

S

have done is try to indicate where their property line is

versus the adjacent comercial or public property next

door .

CHAI RPERSON GARAMENDI : Then you do not argue the

right of the public to access on that area between the
hi gh water mark and the | ake itself?

MR. GUNDERSON: Oh, | think that's well set in
| aw. | wouldn't be so precipitous to argue that.

CHAI RPERSON GARAMENDI :  Then your argument is
principally one about the rights of the property owner
above the high water mark to safety and trespass?

MR. GUNDERSON: Well, or as to the | ow water

mar k, because the property that underlies the Public Trust

property is owned by the private property interests.
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CHAI RPERSON GARAMENDI : But you're not arguing
that the public has a right to recreate on it -- to pass
along and to recreate on that |and?

MR. GUNDERSON: We're not. But what we are
saying is that there ought to be a balance between t hat
use and the use of the underlying owner of the property.

CHAI RPERSON GARAMENDI : Okay. And that is a |aw
enforcement issue having to do with the conduct of the
publi c.

MR. GUNDERSON: Well, that's a policing issue.
It's a police enforcement action, because. The State
doesn't exercise its rights to police the Public Trust
property, someone nust. The county has not and will not,
because it has stated to me, on a number of occasions, it
doesn't know where its jurisdiction starts or ends and has
been reluctant to apply these regulations on the Public
Trust property.

CHAI RPERSON GARAMENDI :  Wel |, this Conmm ssion can
therefore resolve that issue by the proposed action.

MR. GUNDERSON: I''m not so sure that they can
because the Placer county Sheriff's Department is a
di fferent governnental agency.

CHAI RPERSON GARANMENDI : Well, at least -- | think
your argument was that the Placer County Sheriff's

Depart ment sees ambiguity. It would seemto me that by
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re -- by our action, forcing the removal of the fence and
asserting the rights of the public to pass and to use,

that creates clarity. And then the Sheriff can respond to
t hat by at |east no | onger arguing ambiguity.

MR. GUNDERSON: | don't think that's the issue.
The issue is not the fence. [It's whether or not Placer
County wi shes to exercise jurisdiction on the Public Trust
property, which it has been reluctant to do.

CHAI RPERSON GARANMENDI : M. Fossum is there --

CHI EF COUNSEL FOSSUMm M. Chairman, obviously
staff doesn't blithely go into these kind of things. W
take it very seriously about the concerns of the private
property owners there as well. And so that's why, as |
indicated in the staff report, that we met with Placer
County and discussed with them the situation and indicated
that -- and they did indicate that they had confusion in
t he past, because they did not know where the high water
mar k was.

We indicated to the property owners in the
meetings we had so far, and in correspondence, that we
woul d be willing to use the State Lands Conm ssion staff
to go out and actually |ocate that high water mark so that
there would be clarity on that, and that they could then
put their signs legally keeping the public off their

private property where no easement exi sted.
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The county was very positive about that, because
they would like to be able to enforce the | aws out there
and know what is private and what is public. So they
supported that. They supported taking the fence down.
They supported having a survey that would indicate where
t he high water mark was. And the Comm ssion, if it
approves this action, is directing the staff to work with
t he County to adopt appropriate protections for that area.

So | think that will help resolve all of these
issues. And | even heard froma former property owner in
the area who said by removing this fence, it will take the
pressure off the property owner to the west who has a
substanti al nunmber of people using the beach in front of
their property. And that there's -- and if you remenber
the math, there's a significant area of beach that very
few menbers of the public dare go on, because of the
har assment .

So it will actually spread out the use that's
t here. Because there's imted parking in this area, the
most use by this area is by neighbors, frankly, people in
t he nei ghborhood who just want to go down to the beach and
enj oy that. It is close to Cal Neva. Peopl e can wal k
down there I've been told, a five mnute walk or so.

And so it would be open to all the public, but

there's very little parking. And so the fact is that it's
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gquite unlikely that hoards of people would be going down
t here.

The other thing I wanted to point out is that EI
Dorado County, not at Lake Tahoe, but on a river in
California, sought to, because of the conpl aints of
property owners about trespass, very simlar to these of
nudity and using a toilet on their private property, al
ki nds of issues, l|leaving trash behind, sexual activity,
sought to shut down part of the American River within
their jurisdiction to rafting.

This Comm ssion along with the Departnment of
Boati ng and Waterways and the Attorney General's office
t ook the county to court and says you can arrest people
for violating the |law, you cannot prevent the public from
using this area.

And so we think that it would be precipitous to
not have appropriate regulations in the area. We' re going
to work with the county and encourage themto | ook at the
i ssues. They've already posted the signs at the top of
the access way there. And we'll certainly work with them
They' ve placed trash cans in the area so the public can
put trash in the area, properly dispose of that. And we
certainly don't want the public to go down there and
violate the | aw there any nore than we would have them

violate it anywhere el se.

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345




© 00 N O O b~ W N Bk

N N NN NN R R P R R P R R R R
g b~ W N P O © 0 N oo 0o O N P+ O

89

CHAI RPERSON GARAMENDI : Havi ng said all of that,
the responsibility of this Comm ssion is to assure the
rights of the public. Wth regard to | aw enforcenment,
while we are certainly encouraging the appropriate
enforcement of any existing |law, that responsibility
resides with others. And therefore, our particular
responsibility here is to make sure that the rights of the
public to traverse and to use are maintained.

It appears as though the staff has offered to
provide, at no charge to the property owners, a val uable
service of surveying and locating the precise |ocation of
t he high water mark, at which point the property owners
can do what they want to do fromthat point on, or that
poi nt upward.

Now, we have two nmore witnesses, if we m ght.

MR. GUNDERSON: Thank you for your tine.

CHAI RPERSON GARANMENDI : Thank you.

We have the Hills, Janis Hills and Ashley Hills.

MS. JANIS HILLS: |*'m Janice Hills. My famly
has owned that property in the past, well, since the
thirties. It was sold at one time the Blixeth, the MNeil

property, and he sold it to the Carol McNeil and Bob
Mc Nei | .
The DeSautels property was sold directly from ny

father-in-law back in 1989, | believe he said today.
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|*ve lived at 150 Harbor and Brockway for close
to 40 years. | lived there 365 days. My children were
rai sed going to the beach there. W have a trenmendous
interest in using that beach for our neighborhood and
famlies.

And we have found it, in the last 10 or 11 years,
increasingly nmore difficult to access that beach. W have
been met with armed guards, police harassment, people
harassi ng you, photographing you. Not just a video camera
on a pier, but people actually followi ng you around the
beach for hours, just so that you have the worst time
possi bl e and you will not conme back.

My daughter Ashley Hills, who is here today, is
27, received a scholarship from Sierra Nevada Col | ege. I
wrote a |letter of thank you to the Board nmembers there for

giving her this schol arshi p. Unbeknownst to me, Bob and

Carol McNeil were on the Board. | received a letter of
threat -- which I have at home and | haven't given to
anybody here, but I will make it available -- that ny

daughter's behavior on their beach is going to cost her
her coll ege career.

My daughter went in to see the president of
Sierra Nevada Col |l ege, Ben Sol onon, and had a four-hour
meeting and discussion to save her schol arship, because of

my daughter accessing the property that we' ve al ways used
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for beach.

She was met with caretakers scream ng and yelling
at her, kicking sand in people's faces. That's not
unusual . It's getting worse. This year she canme up to me
after being on the beach in August crying, telling me that
they were going to arrest her for -- | said, "For what?"
She said for trespassing on the beach.

Well, | mean, it's just one thing after another.
A few years ago, the Payes and DeSautels hired two
African- American football players to collect $4 apiece
from people com ng down to the beach at the entrance. \%Y;
ex- husband was nortified because people were starting to
cut through the property to get down to the beach. W
asked them what they were doing. They said well, why
should we pay $4 to come here. And it was told to them by
Marc DeSautels that you litter and that's what |'m going
to charge you.

Well, that didn't fly, because there were going
to be fights. And ny ex-husband told themthat -- those
two guys they should really |eave, that they have no
busi ness there.

So that's just one thing, and it's another thing
and another thing. And I amin favor of renoving the
fence. Marc DeSautels has placed a sign and it has not

been renmpoved by TRPA, although they' ve asked hi m many
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times to do it, that the right to pass is perm ssion of
subj ect of owner.

Wel |, people staying at the Cal Neva for a day or
two get turned away constantly, because they read that
sign and they're | aw abiding citizens and they | eave, but

they're msled. And | go down there and I tell people,

"Oh, no, you have the right to sit there.” And they | ook
at me and they say, "Well, | don't want to get arrested.”
Well, | started maki ng an appearance every single

day in August to check out this. They put up three signs
t hat were nmetal. You' ve seen them there. The orange ones
with the rebar in a five gallon drum cemented, three of

t hese signs.

One of them met you right at the end of this
fence. And I want to tell you about this metal fence.
They brought it out to a rock-out cropping that is al nost
i mpossible if you're carrying a child or a towel or an
umbrella or a raft or anything to maneuver through.

There are -- and | believe they've placed these
rocks there on purpose. There's some foot traffic that
you can make there, but | think those rocks are there now.
And there was a sign there. And a young man who was about
20 who refused to give me his name just scream ng and
yelling at people froma sitting position way up to where

| would say the high water mark is, which is on their |and
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property, not the beach. "Hey, you, get out of here.
"Hey, you, get out of here.”

Well, | called nmy ex-husband when ny daughter
came back, because we are going to support our famly
members. And | told himto go down there and find out
what was happeni ng. He went down there and expl ai ned who
he was, Rubin Hills, IV, and the guy just berated him al
over the place. Told himif he didn't |eave, he was
calling the police. And nmy ex-husband said I will wait to
talk to the police, because we know most of the police in

the area. We've lived there | ong enough.

Well, they never cane. He sat there for an hour
and a half. And the next day, | went down there and | sat
down, and | was told that |I had to | eave as well.

| find that this fence is a psychol ogical and a
physical barrier to all the people that enjoy that beach
t hat should. And |I believe that in today's technol ogy
with video cameras and all the people that Marc DeSautels
and the McNeils hire, there's no threat of any property
damage.

l'd like to ask the McNeil's and the DeSautels
for any insurance claim that they've had from damage t hat
has been done to them And | assure you they can't
produce any.

There are no pictures. There's no reason to
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believe that there is nudity or naked things going on.
It's just -- there's too much security there. There's
three people that work for Marc DeSautels watching you at
all times. There's a security guard that | believe is a
Pl acer county off-duty Sheriff that wal ks that pier |ike
he's wal ki ng the gangplank in San Quentin telling people
you're being televised. You're being televised. W're
wat chi ng you.

Nobody wants to go and have interaction with
t hese people. They just want to go down to the beach and
go swi mm ng. That has become inpossible. My daught er
comes home in tears shaking every time she goes to there.
This girl is 27 years old. W' ve never done anything to
anybody down there. And I would say with all the
security, show me one exanple, show me sonme police
reports, show me somet hi ng. It's all a bunch of bol ogna
just to keep this a private, exclusive, |ake-front
property that they want.

And the people are all turned away to sit on Mark
Payes' property. And he's here today. He didn't have a
card to speak, but | bet if you asked him he has really
no compl aints, except for the fact that he has the
over|l oad of people there. There's no property damage to
him He has a caretaker that lives off-site as Marc

DeSautels that has one that |lives on site, and so do the
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McNei | s.
So | think they've villainized and denmoni zed t he
public wi thout any proof at all. And that | think it's

getting to a ridiculous |evel of confrontation with the

publi c.

And as a homeowner there, I'"mafraid to go down
t here. It's not a pleasant experience. It's a beauti ful
pi ece of property. It's nice for people to go swi nm ng,

and it's very popul ar.

But | will say that they have no security issues
in 2009 with all of the -- you know, you could put a video
camera up and you can be anywhere in the world and be
wat chi ng your property. So there's no -- there's nothing

to substantiate any of these claims, except for the fact

they want it exclusively to themselves. And I will tell
you I will not stand for anyone harassing or berating ny
children at whatever age. | just won't allow it.

And | just ask you and tell you how grateful | am

for the investigation that you' ve done and for the

Comm ssion to go ahead and renopve this fence, and al so the
debris fromthe previous fence. And it's in the pictures
t hat you had today. You really can't see it, but there's
cement pilings with sheared off timbers that if you fell
on it, you would be killed. And they're just sitting

ri ght around | oosely and have been.
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And | could say in the 40 years that I've lived
there, I think there's one person that | saw being taken
out of there, and he had junmped off the rocks in the water
by hinsel f. So there's no safety issue. There's just no
evi dence.

So | just want to tell you that nmy ex-husband
couldn't be here today because he works, but he is in
support of renoving of that fence.

Thank you.

CHAI RPERSON GARAMENDI : Thank you very much.

Ashl ey.

MS. ASHLEY HILLS: Hi . My name is Ashley Hills.
|''m 27 years ol d. I've lived in the Speedboat Beach
nei ghborhood my entire life.

| am in support of the Comm ssion's decision for
removal of the fence at Speedboat Beach. | agree with the
staff and also with Placer County Sheriff that the renoval
of the fence would greatly solve the problenms that arise
at Speedboat Beach.

The fence is a substantial physical as well as
psychol ogi cal barrier to the public's rights to access and
enjoy the Public Trust, which is already theirs.

The fence also enables the | ake-front homeowners
to continually harass and intim date the public on a

m nut e- by- m nut e basi s. I, myself, have suffered severe
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emotional distress as a result of this intimdation and
harassment . My schol arship and educati on opportunities
have been threatened during my undergraduate work by these
homeowners, merely for exercising ny rights to use and
enjoy the Public Trust easement.

These homeowners and this fence make what should
and can be an enjoyabl e experience a horrific one.

| thank you again for considering the welfare of
the public's right to use what is ours by renmoving the
fence at Speedboat Beach. And thank you for such a
t horough investigation of this matter.

CHAI RPERSON GARAMENDI : | believe that conmpl etes
the testinmony fromthe public.

' m sorry, please.

My apol ogi es. | slipped that to the bottom
Pl ease introduce yourself and proceed.

MS. SUGEL: My name is Cheri Sugel. And I am a
resi dent of the neighborhood where Speedboat Beach is
| ocated. And |I've frequented that beach for many years.
Thank you for allowing me to conmment on this very
i mportant issue.

| agree with the Comm ssion's reconmendati on and
the recommendati on of the Placer County Sheriff that the
fence should be removed. The fence is both a physical and

a psychol ogical barrier to the public's free exercise of
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its right to access the Public Trust at Speedboat Beach.
Whil e the DeSautels and the McNeils have al ways
hired guards to harass and intimdate the public from

using the public beach, it has never been so bad as it was

| ast summer. And | wanted to comment on this in relation
to -- how it relates to the fence.
Last sunmmer, | was harassed every time | went to

t he beach beginning on July 3rd, and was threatened with
citations on nore than one occasion, sinply for sitting on
t he beach, sometimes even while just walking in the water.

On July 3rd, | witnessed Ms. DeSautels yelling at
a group of people recreating on the beach |I quote, "This
is my beach,"” quote, "Get off my beach”, pointing to the
signs on the fence reading quote, "Right to pass by
perm ssion and subject to control of owner."

Al'l of these actions on behalf of the homeowners
have caused me, ny friends, my nei ghbors enmoti onal
distress. And many of the threats that | have encountered
were made in front of work coll eagues, friends, and
nei ghbors.

On August 16th | wal ked up to my nei ghbor on the
beach who was engaged in a |long discussion with Deputy
Allen from the Placer County Sheriff's Department. The
deputy was threatening to issue hima citation if he did

not | eave the beach. The deputy explained to us that he
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was followi ng orders to issue a citizens arrest on behal f
of the property owner, again, pointing to the fence as the
di vision between the public and private property lines.

When | offered ny help to the deputy in show ng
hi m where the high water mark was, he responded to nme that
he was just following orders fromhis superior at the time
to issue these citations. Mysel f and ny nei ghbor agreed
to |l eave the beach that day.

|"ve also obtained a copy of a cease and desi st
| etter that was issued by the attorney of M. And Ms.
McNeil to one of the |ocal kayak rental companies in Kings
Beach, claimng that his clients quote, "Own down to
el evation 6223." That his clients quote "Acknow edge the
rights of the public to recreate in the waters of Lake
Tahoe, " and quote, "Acknow edge the Public Trust Doctrine
is applicable to the | ands submerged under the waters of
Lake Tahoe."

The letter further demands that the kayak shop
owner cease and desi st aiding and abetting trespassers and
direct his clients to public beaches that are maintained
and have public toilet facilities.

This kind of intimdation threatens not only the
public, but also our |local econony in Lake Tahoe at a tinme
when many | ocal businesses are struggling to survive.

It is my understanding that an exhaustive review
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of past conplaints filed with the Placer County Sheriff
over the last five years have reveal ed that there have
been no conmpl ai nts of public drunkenness, | ewdness,
nudity, et cetera at Speedboat Beach, contrary to the
DeSautels and the McNeils repeated assertions, not one.

And as you can see in the pictures, this is a
very beautiful beach that the people of Lake Tahoe really
| ove and enjoy and take care of, and have acted as
stewards of this beach for many, many generations. And I
can even tell you that one of my friends who was cl eaning
up the beach was harassed by the DeSautels guards and told
t hat they needed to | eave the beach.

Finally, 1 just want to summarize by saying while
| agree that the fence should be removed, | also believe
t hat there needs to be continued nonitoring and
enforcement of the public's access to Speedboat Beach.
think that the homeowners have shown that they will use
various forms of harassment and intimdation to limt
access to the beach, including hiring security guards,
video caneras, bull horns to scare people off the beach.
And | believe that the letters fromthe State Lands
Comm ssion and the renoval of the intimdating no trespass
signs, corresponded with the end of the summer.

So while it appeared that the | andowners were

conplying with what was in the State Lands Comm ssion's
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request, that actually the homeowners were just sinply no
| onger interested in limting access to the beach, because
people are only using the beach in the sunmerti me.

And that it is imperative, you know, that there
al so be signs showi ng where the approxi mate hi gh water
line is, so that the public is really informed of what
their rights are, and which parts of the beach that
they're able to use.

| feel that the fence should be renmoved
i mmedi ately this winter while the |lake is at alnmpst its
record | ow water |evel, so that the removal can be
conpleted with m ni mal di sturbance of the | akebed and the
environment. And | would add to the record that the
property owners should not be conpensated for their
outrageous attenmpt to steal public property for private
gai n. In fact, they should probably be fined.

And thank you for allowing me to comment on this
very critically important matter.

CHAI RPERSON GARAMENDI :  Thank you very nuch. I
believe that compl etes the public testinony.

We have before us the proposed action by the --
proposed by the staff. But before we get to that, there
are two things that | would like to add to this
di scussi on.

First of all, | would ask that the Comm ssi on
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staff working with the Attorney General deliver to the
property owners, the upland property owners, a l|letter
clearly stating the right of the public to pass and to
recreate on the beach bel ow the high water marKk.

And secondly, | would ask that the staff working
with the Attorney General seek a restraining order against
the property owners, the upland property owners,
prohi biting them from any harassnment of the public who are
| awfully exercising the public's right to access and
recreate on the |and bel ow the high water mark.

| would ask that that be part of our proposed --
of the action taken here today. The action of the
property owners, the upland property owners, is
reprehensi bl e. It is clearly contrary to the rights of
t he public. And it is the -- as | see it, the
responsibility of this State Lands Comm ssion to make
certain that the rights of the public to use the public
| and or easements that are on private land to use that to
the fullest extent allowed by either the |law or the Trust
doctri ne.

M. Fossum M. Thayer, would you coment on ny
two proposals.

CHI EF COUNSEL FOSSUM We're certainly prepared
to work with the Attorney General and communi cate with the

property owners there. W will also ook into the
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appropriateness of issuing a restraining order at this
time. I think we want to talk to the attorneys
representing the property owners whether their clients
will intend to abide by the action of the Comm ssion and
the existing law and rights there.

And | think that the suggestion of obtaining a
restraining order is certainly something that we were
| ooki ng at should the property owners take action
following the Conm ssion's action, that isn't consistent
with that.

EXECUTI VE OFFI CER THAYER: But to interrupt, you
know, I'mtaking fromthe Chair's approach somet hing
different maybe than M. Fossum which is that it's
somet hing that should be addressed now, and that we']l
work with the AG s office to do that.

CHAI RPERSON GARAMENDI : Well, et me make it
cl ear. It's the view of this Chairman of this Comm ssion
that there's considerable evidence presented at this
hearing and in other docunentation, that the rights of the
public are being abridged and that harassment is taking
pl ace.

And therefore, | think it is appropriate to seek
a restraining order based upon past action during this
past sunmmer, so that next summer, it does not occur. And

should it occur, appropriate action by the court in
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contempt of that restraining order could take place.

| want to lay the | aw down here. | want to be
very, very clear about protecting the rights of the
public. And if they don't get it, then they can take it
up with the judge who issues the restraining order. I
think there's plenty of evidence on the record that such
an order is appropriate. And | want that fence out of
t here of now.

Okay, we have a proposed action as modified by nmy
two suggesti ons.

John.

COMM SSI ONER CHI ANG: Can you give me a
hi storical backdrop as to any good-faith action taken by
the property owners to work this out with the public? As
t he Li eutenant Governor just has alluded |I find the
evi dence overwhel m ng that the | andowners have taken
action to deny access, in fact, the comentary offered
t oday, to intimdate individuals which I find, as John
poi nted out, reprehensible, |I would add offensive, to
peopl e who have a |l egal and legitimate right to use those
properties.

And so just not to be entirely swayed by this,
right, I"'mtrying to find fairness and bal ance in the
record, and | haven't seen it.

So if you are aware of circunstances where the
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| andowner has tried to work this out properly, you know,
l'd like to hear it.

CHI EF COUNSEL FOSSUM  Well, let just say in
trying to be fair to the property owners as well, | did
poi nt out that the signs on the McNeil property appear to
be much higher than the ones that the DeSautels put, the
no trespassing signs. They appear to be -- if there has
been actions, taken by them bel ow those signs chasi ng
people off the beach, which it certainly sounds like,
based on the testinony, that's different. But the signs
t henmsel ves appear to be close, and we would certainly be
willing to work with them to make sure that they are aware
of the exact |ocation of that high water mark.

They have on a couple of occasions remved sone
of the things that were bl ocking public access underneath
the pier, the McNeils did. W have had testinony again
t oday that they probably did that because the season was
over. We've had to tell them more than once in that
regard.

There has been extensive coments made about
activities by both of the property owners or their
enpl oyees about this harassment. There's no doubt about
t hat, based upon the correspondence we've received. W
have had some witnesses by staff seeing the guards go down

on the beach and basically people leaving after talking to
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t hem and so forth.

| think what we -- staff is prepared to follow
the Comm ssion's direction. W certainly want to
communi cate with the counsel for the property owners there
to see if we can't do things -- make agreenments with them
that they will abide by the Comm ssion's actions here, but
we are prepared to follow any direction that the
Comm ssion gives us.

COVM SSI ONER CHI ANG.  Yeah. " m particularly
di sturbed to see that there's harassment wi thout an
of fense, without certainly provocation, that's that
addi ti onal step.

But to assert right to that land to the exclusion
of others is undeniably the, you know, the worst offense
to the use of these | ands.

CHAI RPERSON GARANENDI : Let me add a coupl e of
points to this.

My suggestion and nodification of the action
proposed by staff is to seek a restraining order. That
requires a court hearing, and would certainly give the
opportunity to the Hills and anybody el se that feels
of fended to appear before the court, to state their case
and their experiences and for the property owners to
counter, if they choose to do so.

But | think it is essential that we |ay down a
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clear -- that we |ay down the |Iaw, and we make it cl ear,
that in the com ng season, in 2010 what is expected, what
is lawful, and what actions cannot take pl ace.

| think there's a long history here of the upl and
property owners trying to force the public off the beach,
and apparently with some success, including a fence and
including the actions that were stated in testinony given
t oday.

So | want to nove forward. l"m very serious
about this. | want to move forward. | want to see this
before a court, proper jurisdiction, and |let the court
deci de whether it's appropriate to have a restraining
order. And then if there's some other nodification, an
agreement, short of a restraining order, then |let the
court decide that. But we have to be very, very clear
here, because this isn't just about Tahoe. This is about
the entire State of California. W have a thousand m | es
of coastline. And there have been numerous attenmpts over
the years for private upland property owners to prevent
t he passage of the public along that coast. W have
t housands of mles of rivers, and we need to be very, very
cl ear about the Public Trust.

This is a beautiful document that was produced by
the State Lands Comm ssi on. It's worth nothing, unless

we're willing to make it clear that this is, in fact, the
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right of the public and it will be enforced against those
who attenpt to abridge it.

So that's where I'"'mcomng fromon this. And I'd
like to see, A, first, a letter delivered as quick as
possi ble to the property owners stating the position of
the public and the rights of the public, and follow it up
very quickly thereafter by a restraining order against the
property owners for actions that would prevent the public
from full enjoyment of their rights.

So, John, if you'd Ilike to take the Chair here,
"1l make that notion.

Yes, Tom

ACTI NG COMM SSI ONER SHEEHY: M. Chairman, | want
to just make one coment. l'd like to echo sone of the
comments of my fell ow Conm ssioners today. " m shocked
and very disturbed over the testinmny that |1've heard
t oday about the harassment going on at this beach and the
tactics being used. Assumng, it's true, and |I have no

reason to believe that it's not, assumng it's true. I
find that those actions just conpletely unacceptabl e and
reprehensi bl e. So I"'mvery synpathetic to that. And |
think that the public's use of the sovereign | ands needs
to be clearly delineated and protected.

That said, there is significant correspondence

that | received just today dated October 21st from several
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different attorneys representing both parties. | have not
had the chance to fully digest everything in there. And
so while I am generally supportive of the staff
recommendati on and the comments of my coll eagues on this
body, | would be more confortable voting on this at our
next meeting, after |I've had a chance to digest it nore.

| realize that is not going to satisfy the Chair,

and so | have no objection at all, M. Chairman, to you
proceeding, but | will abstain today.
CHAI RPERSON GARAMENDI : Well, then | et me pass

t he gavel to you, and if you'll --

ACTI NG COMM SSI ONER SHEEHY: M. Chairman, did
you have a notion you'd |like to make.

CHAlI RPERSON GARAMENDI: | do. | want to move the
staff report and amend it with two points. One is for the
staff, together with the Attorney General, to deliver to
t he upl and property owners a letter clearly stating the
rights of the public. And secondly, to work with the
Attorney General to seek a restraining order against any
harassment or any action that would prevent the public to
fully enjoying its rights.

ACTI NG COMM SSI ONER SHEEHY: Is there a second to
t hat motion?

COMM SSI ONER CHI ANG: | second.

ACTI NG COMM SSI ONER SHEEHY: We have a nmotion and
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a second.

Al'l in favor say aye?

(Ayes.)

ACTI NG COMM SSI ONER SHEEHY: Those abst ai ni ng?

Let the record showing M. Sheehy is abstaining.

None opposed.

That motion carries.

Thank you, M. Chairman. The gavel is back in
your hand.

CHAI RPERSON GARAMENDI : Thank you very nmuch, Tom

M. Thayer, what other business is before the
Commi ssi on

EXECUTI VE OFFI CER THAYER: That concl udes all of
t he agenda, and we have no closed session itens.

CHAI RPERSON GARAMENDI : Okay. We're going to
move to a closed session -- no closed session. Then the
wor k of the Comm ssion is done. | want to thank the staff
for the extraordinary work that they've done now and in
t he past. It's been a pleasure working with you thus far.
Thank you so very, very, very nuch.

EXECUTI VE OFFI CER THAYER: And |l et me say the
same is true for working with the Lieutenant Governor.

And don't want to do any jinxing, so we won't say anything
further, but nonetheless it's been a pl easure.

CHAI RPERSON GARAMENDI :  Thank you very nuch.
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We' re adj our ned.
(Thereupon the California State Lands

Comm ssion meeting adjourned at 12:22 p.m)
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