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PROCEEDI NGS

CHAI RPERSON CHI ANG: Good nor ni ng. My name is
John Chi ang, State Controller. | call this meeting of the
State Lands Comm ssion to order.

| am joined, and we're very happy to wel come our
Li eut enant Gover nor Able Mal donado. Abel, wel cone.

You're joining a terrific Board. And ny other coll eague
is Cynthia Bryant who represents the Departnment of
Fi nance.

The policy decisions we make are significant, and
we are the stewards of the Public Trust Lands that are
owned by the people of California.

Now, for the benefit of those in the audience,
the State Lands Comm ssion adm ni sters properties owned by
the State as well as its interests. Today, we will hear
proposal s concerning the | easing and managenment of these
public properties. But let me ask the kind gentleman to
explain how the m crophones work, so that hopefully we
reduce or mnimze the problenms that will be experienced
during the day.

MR. CLAYTON: Good morning, |adies and gentl enmen.
The way these m kes work is you need to have them pointed
at your nmouth, okay.

(Laughter.)

MR. CLAYTON: You can give yourself six inches of
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space. If you get too close though, we won't hear

anyt hi ng. It gets real distorted. | f you keep about six
i nches, speak clear, make sure the mke is pointed at your
mout h, we'll be able to record everything you say, which
is what | believe you want.

Okay, thank you. Have a good neeting.

CHAI RPERSON CHI ANG: Thank you very nuch.

So the first item of business will be the
adoption of the mnutes fromthe Comm ssion's | ast
meeting. May | have a motion to approve the m nutes.

ACTI NG COMM SSI ONER BRYANT: ["11l move approval.

CHAI RPERSON CHI ANG: Thank you. Mot i on by
Cynt hi a.

Is there a second?

COMM SSI ONER MAL DONADO: "1l second.

CHAI RPERSON CHI ANG: Second by Abel.

W t hout objection, the nmotion passes.

The next order of business is the Executive
Officer's Report.

Paul , may we have that report, please.

EXECUTI VE OFFI CER THAYER: Thank you, and good
mor ni ng, M. Chair and menbers of the Conm ssion.

| have three brief items. The first two have to
do with announcing new Division Chiefs that have been

recently hired for the State Lands Comm ssion. They're
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both very experienced in terms of Public Trust matters.

The first is Cy Oggins. Cy, if you could stand
up, in the back there with his hand up. Cy has been
chosen to be the new Chief of the Division of
Environnmental Protection and Managenent. Cy has cone to
us fromthe Departnment of Conservation, where he worked on
m ne closure issues.

But prior to that, he'd been with the Conm ssion
for six or seven years in that same Division, so he's very
experienced in the work that he's com ng for.

The second one is a new Chief for our Land
Management Divi sion, Brian Bugsch. Brian, right here.

Brian has just come to us fromthe | nsurance
Comm ssioner's office, but he's a famliar face to some of
t he people here, because he'd worked for the prior
Li eutenant Governor on State Lands issues. And as such,
he's very experienced with Public Trust matters and
several years in working on that.

The other item | wanted to mention is this is the
first meeting we've had in the Bay Area since the passing
of Eve Bach. And | wanted to take just a couple of
monments to acknow edge the role she's played in the Public
Trust doctrine in the State, and in essence, to thank her
for that.

She was active for her life in Berkeley civic and
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political matters. And she worked in the city government
in Berkeley and rose to be Assistant Manager for Conmmunity
Devel opnment. After retirement fromthe city, she worked
on affordabl e housing issues. W saw her at numerous
State Lands Comm ssion meetings, of course, particularly
down here, but she al so would sometimes come up to the
Sacranmento office.

She served as president of the Public Trust
Group. This group is, as far as | know, the only citizens
group in the State of California that's devoted solely to
wor ki ng on Public Trust issues. And so we regard them as
our partner really in a |lot of matters. And we think our
wor k has been inproved because of this group and because
of Eve's input. So we m ss her already. And I had to
acknowl edge her role and her passing at this Conm ssion
meeting.

And that concludes the Executive Officer's
report.

CHAI RPERSON CHI ANG: Are there any comments by
the members?

Abel ?

Thank you. Let me just congratul ate, on behalf
of the Comm ssion Cy and Brian. We look forward to your
strong work. And, Brian, on just a personal note, I'm

glad we were able to retain you or keep you here, having
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wor ked al ongside with you and your extraordi nary worKk.

| do have sonme points | wanted to raise. Paul ,
bet ween now and the next neeting, | believe which will be
in August, | would appreciate it if the Comm ssion would
review oil production operations in State waters,
especially in light of and in view of what took place in
the Gulf of Mexico.

Obvi ously, we've had oil spills here off the
coast of California. | remember working for the prior
Controller and going to the spot of that Huntington Beach
oil spill, and its consequences.

And then second, reveal our oil spill prevention
activities, both in State waters and the O | Term nal
Prevention Program to determ ne what the Gulf experience
shares and has in common or what's differentiated between
what's taking place here, and what further action,

i ncluding regul ations, would need to be strengthened, so
that California can act pronptly, timely, and effectively.

EXECUTI VE OFFI CER THAYER: Certainly, M. Chair,
we will do that. And as the Chair points out, we do have
two di fferent aspects or programs that deal with oil spil
prevention. One being our statutory authority and mandate
to prevent oil spills frommmarine oil term nals, since
it's done by our Marine Facilities Division.

And the second one to nmake sure that the
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continuing production from our existing off-shore oi

| eases is done in an absolutely safe way. And that's
carried out by our M neral Resources Management Divi sion.
So we will report back to the Comm ssion at our August
meeting.

CHAI RPERSON CHI ANG: That's appreci at ed.

The next itemis an action item It's the
Consent Cal endar. Paul , please explain what items have
been removed from the Consent Cal endar.

EXECUTI VE OFFI CER THAYER: There are three itens
inall. Two of themw Il be heard at a |later date. They
are Items 63 and 85. And Item 35 will be renoved and
heard at the end of our regular cal endar today.

CHAI RPERSON CHI ANG: Okay. Do any of the menbers

wish to pull any other items off the Consent Cal endar?

COMM SSI ONER MAL DONADO: | do have a question.
CHAlI RPERSON CHI ANG: Pl ease.
COVM SSI ONER MAL DONADO: M. Thayer, | received a

letter from Assembly Member Jim Silva. And | have it
right before me now. And | apologize for not talking to
you earlier on this issue. He makes a comment here that
for 25 years -- this is C57, 58, 60. Il think it's the
cantil evered decks and probably in his district.
EXECUTI VE OFFI CER THAYER: Ri ght, vyes.
COVM SSI ONER MALDONADO: And he makes a comment
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t hat these homes have been in place since the |late 1970s,
for 25 years have never been charged a fee.

Can you explain that to me a little bit, please.

EXECUTI VE OFFI CER THAYER: Certainly. What is at
i ssue here is the practice by a nunber of the homes there,
probably over 100, to construct cantilever decks that
extend out fromtheir property out over the water, out
over the State Lands.

We don't have a regular inspection staff that is
able to go out and |l ook for things like this. And by the
time we became aware of this practice, there were, as |
say, over 100 of thembuilt. The Coastal Comm ssion had
given permts for themas well as the city.

Technically, these inprovements aren't consistent
with the Public Trust Doctrine. | n essence, their
homeowners are expanding their back yards by doing this,
and converting really Public Trust Lands to private
resi dential use.

However, given the wi de-scale practice that
al ready existed, and the fact that they'd gotten all their
other permts, not getting a |ease from us though, we
decided to bring these facilities under | ease rather than
requiring that they be renoved. And so we conduct an
apprai sal and charge fair market rent as we're required to

do by law. And that rent ranges anywhere from | think,
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three or four hundred dollars to $1,200 or $1, 300,
dependi ng upon the size of the deck. We've undertaken
t hat approach, | think, for the last two or three years
and have probably brought 20 or 30 of these decks under
| ease.

There is some opposition from some homeowners
along the lines of the letter fromthe Assenbly Menber,
who feel that since they've done it for all this period of
time, there's been no objection fromthe State, they have
guesti ons about why we're doing this.

But we think that the law is clear, that we're
suppose to charge fair market rent for these inprovements.
And so that's what we're doing on a case by case basis. I
did -- myself and several other of the staff did go meet
with the Assenbly Menber several months ago and expl ai ned
all of this. And he still had concerns, which are
reflected in the letter that he sent to you.

COVMM SSI ONER MAL DONADO: So in essence, a
homeowner went out and got a permt fromthe Coast al
Conmi ssi on.

EXECUTI VE OFFI CER THAYER: Ri ght .

COVM SSI ONER MALDONADO: They got a permt from
the local city. They got approval. The deck went up.

And then we find out, as a State Lands, that hey, these

are over State Lands' properties, and there should have
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been a | ease.

EXECUTI VE OFFI CER THAYER: Yes.

COMM SSI ONER MAL DONADO: Now, these permts we
in place since the seventies, for 25 years, or this is
just new stuff?

EXECUTI VE OFFI CER THAYER: These decks have go
in over the last 25 or 30 years. I think the origina
when was the original subdivision?

CHI EF COUNSEL FOSSUM  They're relatively new,
| ot of them are new construction. In fact, the city's
ordi nances relating to the size and | ength of these dec
has only been in existence for a number -- for a few
years. We only found out about it just a few years ago

And | think the important thing is that there
| ots of people in Huntington Harbor who don't need a le
fromthe State Lands Comm ssion for these decks. They
on privately owned or not under the Comm ssion's
jurisdiction.

When the Comm ssion settled title with the

re

ne

a

ks

are

ase

are

devel oper of this area back in the early 1960s, there was

only two channels out of all the channels in Huntington
Har bor that became State property. So many people do h
t hese cantil ever decks that don't owe the State any non
because they're not on State property. But those that

on these two main channels are using that area and are

ave

eyl
do
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payi ng -- when we bring them under | ease, they do pay a

rent. | think generally it

COVM SSI ONER MALDONADO: And their opposition,

s less than $1, 000 a year

t he | andowners' opposition, obviously is that they didn't
know. They thought they'd got the permt. It was a done
deal. And all of a sudden State Lands, under this letter,
it says that since the State is hurting for noney, we're
going after them for putting a deck on.

EXECUTI VE OFFI CER THAYER: We would go -- we're
required by | aw again to charge the fair market rent for
use of the State property, so the budget doesn't matter,
in terms of our interpretation.

COMM SSI ONER MAL DONADO: Sur e.

CHAI RPERSON CHI ANG: Techni cal question. Since
we had a discussion on matters that were -- a genera
di scussion on matters that involved items on Consent, do
we need to pull them off Consent, or can we --

EXECUTI VE OFFI CER THAYER: No. I think we
usually put matters on Consent, unless there's opposition.
And if there's opposition, we pull them off. And the
letter fromthe Assembly Member, | think is a general
letter, which doesn't advocate that these | eases not be
gi ven. It's not particular to any particul ar |ease, |
don't believe.

COVM SSI ONER MALDONADO: Well, | think it's
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pretty clear for the | andowners -- excuse me, M. Chair.

CHAI RPERSON CHI ANG: No, go ahead.

COMM SSI ONER MAL DONADO: -- that if they don't
want to pay, then they just take the deck down.

EXECUTI VE OFFI CER THAYER: That's correct. And
we believe one | andowner has done that.

COMM SSI ONER MAL DONADO: Okay.

CHI EF COUNSEL FOSSUM I n fact, there was a
newspaper article this weekend in a |ocal paper, |
received an on-line copy of it, which shows the person
who's been involved in this and kind of sending letters to
all the neighbors saying you don't have to pay this. And
kind of starting a little bit of a revolt down there, |
think. And there is a -- and I'lIl be happy to forward
that to the Comm ssioner's offices, so that they can see
t hat .

But by and | arge, most people begrudgingly do pay
their rent and understand that. But any time -- sone
peopl e believe any time the government asks for money,
it's a tax. And in this instance, it's certainly not.
It's for use of State property.

CHAI RPERSON CHI ANG: Very good. Now, for public
comment . Is there anyone in the audience who wi shes to
speak on an itemthat is still on the Consent Cal endar?

No.
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Very good. Okay. So the remaining group of
consent items we'll be taken up as a single vote.

ls there a nmotion?

ACTI NG COMM SSI ONER BRYANT: "1l move approval.
CHAI RPERSON CHI ANG: Thank you very nmuch. Mot i on
by Cynt hi a.

Is there a second?

COWMM SSI ONER MAL DONADO: "Il second.

CHAI RPERSON CHI ANG: A second by Abel.

W t hout objection, the notion passes.

The next itemis the Regul ar Cal endar. Under
ltem 88, we will consider a pending bill before the
California Legislature regarding the Port of San Di ego
trust revenues and federal bill before Congress regarding
school lands in the desert.

May we have the staff presentation, please.

EXECUTI VE OFFI CER THAYER: Thank you, M. Chair
The staff presentation will be made by Mari o De Bernardo,
who's our |l egislative staff.

(Thereupon an overhead presentation was

Presented as follows.)

LEGI SLATI VE LI Al SON DE BERNARDO: Good nmor ni ng,
M. Chair and Comm ssi on menbers. My name is Mario De
Bernardo the Legislative Liaison for the State Lands

Comm ssi on.
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13

| will first be presenting Regular Cal endar Item
number 88.

--000- -

LEGI SLATI VE LI Al SON DE BERNARDOC: In this
presentation, |I will provide you with an update of 2010
| egislative items that are relevant to the State Lands
Comm ssion's operations.

After the legislative update, | will present two
pending bills, not included in the update, on which the
Comm ssion may wish to take a position. So let me start
with the | egislative update, and I'Il try to be quick and
efficient about this.

First, I will start with the Assenbly bills that
are currently pending. The first bill is AB 1998, which
deals with a ban on single-use shopping bags. The
Comm ssion has adopted a resolution |ast year on this
particul ar issue, and supported this bill last Comm ssion
meeti ng.

The bill would ban -- has been anmended since the
| ast Conm ssion meeting to ban single-use carry-out bags
in supermarkets and |l arge retailers, starting on January
2012, and then expand that ban to convenience stores on
January 2013. It passed the Assenbly. [t is now going
t hrough the Senate Comm ttee process.

AB 2179 is a bill that is really a technica
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non-controversial bill that staff has worked on and
support ed. It grants recently acquired Trust Lands
approved in previous |and exchanges by the Comm ssion to
the cities of Santa Cruz and Long Beach for | ocal
managenment . It passed unaninously in the Assenbly. It is
now in the Senate Comm ttee process.

--000- -

LEGI SLATI VE LI Al SON DE BERNARDO: The next bill
which is a bill that has not been presented to the
Comm ssion, but is very relevant to the Comm ssion's
operation, is AB 2503, which is known as the Rigs to Reefs
Bill.

It's authored by the Assembly Speaker. It
creates a programthat allows a deconm ssi oned oi
platformto become an artificial reef, rather than be
completely renoved, if there is a net environnmental
benefit and cost savings.

Staff has worked with the author's office to
ensure that the Comm ssion's jurisdiction remains intact
in terms of |easing and other oversight. The bill also
gives the Comm ssion responsibility to determ ne the cost
savi ngs aspect of the reefing project. And the Conm ssion
woul d be compensated by the owner of the platform

Fifty percent of the cost savings nmust be paid

into various accounts, including the general fund. It
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passed unani mously in the Assembly and is now in the
Senate Comm ttee process.

AB 2598, which is sponsored by the Controller's
Office, our Chair, and the Comm ssion officially
supported, requires certain trustees of granted Public
Trust Lands to prepare a sea level rise action plan by
July 1st, 2012. It passed the Assenmbly and is now in the
Senate Comm ttee process.

AB 2601 is a bill that the Comm ssion opposed.
It would have appropriated noney fromthe T-Ridge oi
revenues to various firefighting programs. This bill
failed passage in the Assembly Natural Resources
Comm ttee.

AB 2664 is a bill sponsored by the Conm ssion.
It inposes penalties on unauthorized structures and
facilities on State Lands. It passed the Assenmbly with
only one no vote, and is now in the Senate Comm ttee
process.

AB 2719 is a bill that the Comm ssion opposed.
It would have circunvented the Comm ssion's jurisdiction,
in terms of oil |easing and essentially would have all owed
for the approval of the T-Ridge |lease. This bill failed
in the Assenbly Natural Resources Commttee.

--000- -

LEGI SLATI VE LI Al SON DE BERNARDO: Now, going to
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State Senate Bills. SB 1034 was a bill that the
Comm ssion support ed. It would require a court to order

restitution to a State agency when a person is convicted

of tampering with archeol ogical resources on State Lands.

The Comm ssion has dealt with archeol ogi cal resources on

State Lands, such as shipwrecks and the Brother Jonathan.

Thi s has passed the Senate unani mously and is now in the
Assenbly Comm ttee process.
SB 1350, which is a bill that the Comm ssion

supports. And there is also an element that it did not

16

officially support, but is nore of a technical staff issue

t hat staff supports. It codifies two things.

First, the Comm ssion's existing |and reporting

practice to the Department of General Services, that's the

aspect that staff supports.

The third -- the second portion of this is what
t he Comm ssion supported. It would codify comon | aw,
whi ch basically holds that management of granted Public
Trust Lands is a statew de concern, and cannot be
subj ugated by local initiative. This passed the Senate

and is now in the Assembly Comm ttee process.

SB 1488, which is a Comm ssion sponsored bill is

actually a Commttee bill that has received unani nous
support. It cleans up the City of Pittsburg' s grant
Public Trust Lands -- the granting statute to Pittsburg.
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It also allows the Comm ssion to spend Kapil of f
Land Bank funds for access to Public Trust Lands, in

addition to management and i nprovement of Public Trust

Lands.

Thi s passed the Senate unani nously and is now in
the Assembly Budget -- excuse me, Assenbly Comm ttee
process.

--000- -

LEGI SLATI VE LI Al SON DE BERNARDO: There were two
budget Proposals that the Comm ssion took a position to
oppose. The first one dealt with appropriating nmoney to
the T-Ridge project -- I'msorry, would appropriate nmoney
generated fromthe T-Ridge project to Department of Parks
and Recreation. This proposal was withdrawn or the
Governor withdrew his support after the Gulf spill

The second budget proposal involved a non-cost
savi ngs proposal that would have Ilimted the Comm ssion's
ability to bring enforcement actions by creating what has
been called a | egal service fund swap with the Depart ment
of Justice. The Comm ssion opposed this bill. This bil
failed in Budget Subcomm ttees.

--000- -

LEGI SLATI VE LI Al SON DE BERNARDO: And then there

are two federal legislative items, the first one is the

Lake Tahoe Restoration Act, which the Comm ssi on
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sponsored -- or, excuse nme, passed a resolution in support
of this bill.

It would authorize projects to conmbat invasive
species, restore Lake Tahoe's water clarity and protect
threatened wildlife within the Lake Tahoe basin. The
Senate is now -- the Senate version of the bill has passed
the commttees and is now on the Senate Fl oor Cal endar.
The House version is in the Commttee process.

And then the last federal item here is actually
dating back to an October 30th, 2007 resolution adopted by
t he Conmm ssion, supporting the intent of this bill, which
is to clarify the Clean Water Act, in the aftermath of the
Rapanos case.

Basically, this would bring wetlands and i sol at ed
| akes and ot her waterways that have been interpreted to be
under the Clean Water Act for about 30 years, until the
Rapanos case, it would clarify that these isol ated
wat er ways and wetl ands are to be under the Clean Water
Act .

--000- -

LEGI SLATI VE LI Al SON DE BERNARDO: There are two
bills which the Comm ssion may wish to take a position,
either today or at a future date.

The first bill is SB 1039, which is authorized by

Senat or Ducheny, and sponsored by National City. This
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bill would require the Port of San Diego to dedicate
Public Trust revenues, on an annual basis, for cooperative
infrastructure and capital projects on and off tidel ands.
These projects would directly address marine industri al

i mpacts by the Port in the city of National City and San
Di ego. The State Lands Conm ssion would act as the fina
arbiter of any disputes regarding eligibility and approval
of projects.

Staff recomends a position of oppose unless
amended. Staff's problenms with the current bill drafted,
that the bill could potentially give the city of Nationa
City and San Di ego Public Trust funds to be used for
muni ci pal purposes, which is a violation of the
Constitution's gift clause. Staff's analysis explains a
little bit more in detail some of the other | egal problens
associated with this bill.

|'d also like to add that this bill making the
Comm ssioner the final arbiter, first, doesn't provide any
sort of additional funding to the Comm ssion to act in
this role. W only have one staff member that deals with
granted Public Trust Lands. And to prepare the Comm ssion
to act as an arbiter would require additional staff.

Mor eover, the Comm ssion doesn't normally deal
wit h day-to-day regul ar | and-use decisions made by a

trustee. And this bill doesn't really present conpelling
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reasons to change that and make the Comm ssion an arbiter
on these type of | and-use deci sions.

The Comm ssion and the staff -- or, excuse ne,
the staff report has a proposed amendnent that woul d be
acceptable to staff. This bill my change form sever al
times before it's actually voted on the Assembly fl oor.

If this is the case, staff recommends that the
bill establish a formal capital project devel opnent
program for the Port and require that the Port consult
with the member cities, and that the overall |anguage is
drafted in consideration of the |egal concerns expressed
in the staff report.

The second bill is Senate Bill 2921, which is the
California Desert Protection Act of 2010.

ACTI NG COMM SSI ONER BRYANT: Mario, | don't
have -- did we get a witten staff report?

LEGI SLATI VE LI Al SON DE BERNARDO: There shoul d be
a witten staff report attached to Cal endar |Item 88.

ACTI NG COMM SSI ONER BRYANT: | just have just the
green short summary. Was there another one? | m ght have
just not gotten it.

Thank you.

LEGI SLATI VE LI Al SON DE BERNARDO: The staff
report details the issues with mtigating inpacts on

Public Trust Lands and using Trust funds to address those
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i mpacts. This bill establishes a process where the Port
woul d basically mtigate various types of inmpacts related
to marine industrial activities on the Port. It does not
create a criteria that requires a port to determ ne

whet her or not there's a nexus and whether or not there's
proportionality between the Public Trust revenues used to
mtigate the inpact and the inpact itself. And that's one
of the main | egal reasons why staff has come out in
opposition to this bill.

|f you have -- | can continue on the next bill or
if you have any questions, | can answer them either now or
| ater on.

CHAI RPERSON CHI ANG: Pl ease proceed.

LEGI SLATI VE LI Al SON DE BERNARDO: Okay. So the
California Desert Protection Act is a conprehensive bil
to designate new lands in the California desert for
conservation to enhance recreational opportunities and to
stream ine and inprove the federal permtting process to
advance | arge-scale wind and sol ar devel opment on suitable
| ands.

Comm ssion staff was involved with drafting nine
pages of this bill to help facilitate the |Iand exchange
process between the State Lands Conmm ssion and BLM in
order to consolidate lands in the desert that would be

suitable for renewabl e energy. The State would hopefully
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require -- or acquire these |arge parcels of consoli dated
desert | ands where it can | ease these |ands out to
renewabl e energy to conpani es and generate revenue for the
California Teachers' Retirement Fund.

That's the end of my report.

Oh, | should state that for Senate Bill 2921, at
this time, staff is not recommendi ng any action. This is
more bringing this to you for informative purposes. The
reason why there is no recomendati on of action is because
t here have been issues brought up by the environmentalists
and industry concerned with this bill. And the author's
office has stated that she's commtted to working with
t hese groups to amend the bill. And so |I suggest -- or
staff suggests that possibly at a future date, we bring
this bill to the Comm ssion when it's in its nore final
form

CHAI RPERSON CHI ANG: We woul d appreciate that.
Thank you.

We have three individuals who have signed up to
make comment. You have a three-mnute time Ilimt. The
first is a former Chair and our distinguished Lieutenant
Governor -- | guess we have a Lieutenant Governor's
Associ ati on nmeeting here. Cruz Bustamante.

Cruz.

Fol | owed by Mayor Ron Morrison representing the
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City of National City. And third is Irene McCormack, the
assistant vice president of the Port of San Diego.

MR. BUSTAMANTE: M. Chairman, if you would, 1'd
like to defer ny position to the Mayor to speak first --

CHAI RPERSON CHI ANG: You may.

MR. BUSTAMANTE: =-- and then I'd like to speak
foll owi ng --

CHAI RPERSON CHI ANG: Sur e.

MR. BUSTAMANTE: -- if that's okay?

CHAI RPERSON CHI ANG: Mayor Morrison, wel conme.

NATI ONAL CI TY MAYOR MORRI SON: Oh, thank you very
much. And | certainly want to thank the Conm ssion for
hearing us today. And indeed, we see this bill as a
mariti me enhancement and protection bill, and as we take a
| ook at those comunities that are directly inmpacted by
maritime, so that they make sure that they receive some of
t he benefits also, and so that there is a desire to
enhance that maritime and continue that maritime within
their communities.

We know maritime is under attack all up and down
t he west coast, and that's the last thing we want.
Personally, |I'm a product of maritime. | spent nost of ny
life, before I kind of went to the dark side and got
involved in politics, working on these two term nals that

are discussed in this bill
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And so | understand the inmportance of those jobs
and how we protect those jobs. But | really want to say
t hat we have worked -- our staff has worked very
diligently with the Comm ssion and their staff to try to
| ook at conprom se and try to | ook at consensus | anguage.
And we're very appreciative of all the work that's been
done. And we're | ooking very forward to kind of closing
the remai ning m nor issues and itenms to basically dea
with this long-term concern, which basically has been 40
years of inequity that we've had within the San Di ego Port
district.

So | really want to just take this time, and say
we are doing amendments. We are working together with
your staff on that, and your staff has done, you know, a
fantastic job. I know when someone -- you know, | know
|'ve got a great staff, and that's one thing. But when
someone conmes and tells you that, it just reinforces that
much more.

And believe me, your staff has done a great job
in both of its creativity and its energy, its
i nnovativeness, and in taking a | ook at, you know, how we
protect maritime use. And, at the same time, bal ance that
with protecting the Public Trust Doctrine, and al so
| ooking at the public benefits and the social inequities

of this situation, and dealing with some positive changes
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for these two adjacent communities to these maritinme
communi ties.

So as | say, we want to continue to work with you
as we work through these changes. W have | ooked at the
changes that your staff has recommended. We've worked
very closely with them on those, and we are very nuch in
agreement with those changes.

Thank you very much.

CHAI RPERSON CHI ANG: Thank you, Mayor.

M. Honor abl e.

MR. BUSTAMANTE: M. Chairman and menbers, this
bill is a concept bill. It's a bill that has gone through
Senate | evel government, passed in a bipartisan fashion.

It passed off the Senate floor with no no votes, 33-0.

The basic understanding of the bill is to resolve
an inequity, an inequity that's been 40 years. And the
idea is to try to figure out how to resolve the issues of
maki ng sure that the Port is still able to neet its
fiduciary responsibilities, manage its business, and be in
conpliance with the Public Trust and still deal with an
i nequity that occurs only in this particular port.

It's a five-city port. And unlike all other
ports, which are one-city ports, sometimes both the
benefits and the burdens would accrue to the same city.

In this particular case, in the five cities, a |ot of the
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burden has accrued to two communities within those five
cities. And what we're trying to do is to nake sure that
t he benefits also accrue to those same two comunities,
just |ike the burdens have.

The sequestering of all of the industrial uses
have been placed in National City and Barrio Logan. And,
as a result, the truck traffic and other kinds of things
t hat nove through cities in order to get to the port
become an issue.

This is not a bill to take back the port areas.
It's not a bill to stop mariti me use. In fact, providing
a buffer area that has been requested by the Port was done
by National City. Creating planning areas, making policy
deci sions that are commensurate with the mai ntenance of
mariti me uses has all been done by this comunity.

But when you have streets being torn up by
trucks, there should be some acknow edgement that there,
in fact, are inpacts to the city, and that there become
some kind of fund that is used to be able to use the --
for those funds to help with those particul ar inmpacts.
That's what we're trying to do. W're faced with a
conundrum  We're hoping that this concept bill wll
continue noving forward. We believe it wll. And with
t he support of the staff, who we are very, very close, |

believe, to having resolved all of the issues, | think
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that we'll be able to do that.
And in the followi ng weeks or so, | think you'l
see a bill that the Comm ssion can support, or at |east be

neutral on, as we try to resolve that inequity at the
| ocal Ievel.

CHAI RPERSON CHI ANG: M . Bustamante, what areas
of difference remain between where the |egislation as is,
is different from what the staff recommendati ons are?

MR. BUSTAMANTE: We had presented quite a few
ideas to the staff. And there were so many ideas that
staff said well maybe we should just start from scratch
and prepare our own docunent, which they did. And it was
a good thing that they did, because it was able to put a
foundati on under which the types of issues of the Public
Trust and managenent and those kinds of issues were able
to be put on sound footing. W worked all day Thursday,
and a part of Friday to try to be able to close that gap.

We believe we came very, very close to having a

final document. Obviously at the time, the Executive
Director was not there, so he still had to review the
information. We still had to go back to the author. But

bet ween the sponsor, the State Lands, we became very, very
close in the |language. And we believe that we're at the
poi nt of being able to make the kinds of amendments to the

bill that will be using State Lands' |anguage to be able
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to resolve the issue and nove forward.

CHAI RPERSON CHI ANG: Thank you.

Next, we have -- questions -- Irene MCornmack.

Wel come, Irene.

MS. McCORMACK: Thank you, Chairman. My name is
I rene McCormack, assistant vice president for the Port of
San Di ego. The San Diego Unified Port District Board of
Port Conmm ssioners voted to oppose SB 1039, unless it's
amended, at its |last meeting, follow ng more than an hour
of discussion. And it's something that they've been

di scussing for the last three months as well.

Even t hough the bill has been amended, and
despite the changes, the Board still voted to oppose
unl ess it's anmended. Port Comm ssioners stated that the
bill is unnecessary and may underm ne the Board's

fiduciary responsibility as trustees of public tidel ands
in the five menber cities that make up the Port of San
Di ego. The Port supports Comm ssion staff's
recommendati on to oppose the bill unless amended.

Thank you very much.

CHAI RPERSON CHI ANG: Thank you. Are there any
ot her members of the public who would |like to make a
comment ?

Okay. Is there a nmotion from-- comments from ny

col | eagues?
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No.

s there a motion?

Then 1"l make a notion to move staff
recommendati on.

ACTI NG COMM SSI ONER BRYANT: And 'l second.

CHAI RPERSON CHI ANG: Okay. Pl ease take roll.

EXECUTI VE ASSI STANT LUNETTA: Control Il er Chiang?

CHAI RPERSON CHI ANG: Aye.

EXECUTI VE ASSI STANT LUNETTA: Li eut enant Governor

Mal donado?

COMM SSI ONER MAL DONADO: ' m abst ai ni ng.

ACTI NG COMM SSI ONER BRYANT: " m abstai ning as
wel | .

CHAI RPERSON CHI ANG: Motion fails.

Then we will go on to the next item

EXECUTI VE OFFI CER THAYER: Okay. The next item
is Item89. This is a resolution that was brought to the
Comm ssion at the request of the Controller and has to do
with supporting the San Francisco Bay | nmprovenment Act of
2010. The presentation will be nmade by Mario De Bernardo.

CHAI RPERSON CHI ANG: Very good.

(Thereupon an overhead presentation was

Presented as follows.)

LEGI SLATI VE LI Al SON DE BERNARDO: Good norning,

Comm ssi oners.
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HR 5061 woul d dedi cate significant funds over a
10-year period to assist and support the San Francisco
Estuary Partnership's Conprehensive Conservation and
Management Pl an, which is focused on restoring and
mai ntai ning the environmental integrity of the San
Franci sco Bay through projects, such as water quality
i mprovenent, wetland and estuary restoration and
protection, near shore and endangered species recovery,
and adaptation to climte change.

Staff recomends approval of the resolution.

CHAI RPERSON CHI ANG: Okay. Are there any public
comment s?

Are there any menmber comments?

ACTI NG COMM SSI ONER BRYANT: | "' m abstai ni ng again
as wel .

CHAI RPERSON CHI ANG: Okay. Is there a notion?

COVMM SSI ONER MAL DONADO: "1l make a motion.

CHAI RPERSON CHI ANG: Pl ease.

ACTI NG COMM SSI ONER BRYANT: "Il second.

CHAI RPERSON CHI ANG:. We have a notion and second.
W t hout objection nmotion passes.

Next item pl ease.

EXECUTI VE OFFI CER THAYER: Could I clarify, just
in terms of what the vote then would be.

ACTI NG COMM SSI ONER BRYANT: | abstained.
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EXECUTI VE OFFI CER THAYER: Okay, so it's 2-0-1
t hen?

CHAI RPERSON CHI ANG: That's correct.

EXECUTI VE OFFI CER THAYER: Thanks very much.

The next item Item 90, has to do with a staff
recommendati on that the Comm ssion direct staff to send a
| etter of support to the nom nation of the San Francisco
Bay Estuary as a Ransar Wetland of Internationa
| nportance.

Mari o De Bernardo will give the staff
presentation on this.

LEGI SLATI VE LI Al SON DE BERNARDO: The st aff
recommends that the Conmm ssion support the nom nation of
the San Francisco Bay Estuary as a Ranmsar Wetl| and of
| nt ernati onal | nportance. The Ramsar Convention on
Wet | ands of International |nportance, especially as
wat erfowl habitat, is a treaty that provides a framework
for voluntary international cooperation for wetl and
conservati on.

The conventi on does not prejudice the exclusive
sovereign rights of the United States or California. The
U.S. has 26 designated sites, one of which being Tomal es
Bay. Under the convention, the Comm ssion support is
required for the designation, since it is the |andowner of

most of the San Francisco Bay's tide and submerged | ands.
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The designation would increase funding
opportunities and interest in scientific studies in the
San Francisco Bay estuary.

CHAI RPERSON CHI ANG: Thank you. We have one
public conmment. Rut h Gravani s.

Rut h, wel conme.

MS. GRAVANI S: Thank you. Good morni ng. ' 'm
Rut h Gravani s. | ' m speaking at the moment for the San
Franci sco group of the Sierra Club.

More than a dozen years ago, a bunch of us bay
advocates fromthe Sierra Club, Golden Gate Audubon
Society, the Citizens Commttee to Conplete the Refuge all
got together and worked very closely with the Fish and
Wldlife Service at the Don Edwards National WIldlife
Refuge to try to put together a nom nation package for the
bay as an official Ranmsar site.

And due to many different m shaps, illnesses,
files getting lost in office moves and things, sonehow it
all fell through the cracks. So | can't tell you how
delighted I amto see that this is com ng before you again
t oday. It's long overvi ew. It's quite obvious to many of
us that the San Francisco Bay-Delta Estuary being the
| argest estuary on the coast of North America absolutely
deserves this designation. And so |I'm pleased to support

the staff's reconmendati on and urge you to give your
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strongest approval to dedicating the Bay as a Ransar site.

Thank you.
CHAI RPERSON CHI ANG: Thank you, Ruth.

Any ot her menbers of the public wish to comment ?

Are there any comments from my coll eagues?

s there a nmotion?

ACTI NG COMM SSI ONER BRYANT: "1l move approval.

CHAI RPERSON CHI ANG. We have a notion to nove
approval .

s there a second?

COMM SSI ONER MAL DONADO: "1l second.

CHAI RPERSON CHI ANG. We have a second.

W t hout objection, the notion passes.

Next item pl ease.

EXECUTI VE OFFI CER THAYER: The next time, Item

91, is consideration of a proposed boundary |line and | and

exchange agreement involving parcels of |land held by the
Port of Oakland in the Oakland estuary.

Jennifer Lucchesi, staff counsel, will make the
staff presentation on this item

STAFF COUNSEL LUCCHESI : Good morni ng, Chair,
Comm ssi oners. My name is Jennifer Lucchesi, staff
counsel with the Comm ssion

(Thereupon an overhead presentation was

Presented as follows.)
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STAFF COUNSEL LUCCHESI: Comm ssion staff
respectfully requests your consideration of Calendar Item
91, the Oak to Ninth boundary line and | and exchange
agreement. Before | get into the substance of the
agreement and its elements, | did want to make one change
to the staff report. On pages 10 and 11, the staff report
outlines the inplementation and |liability measures that
are included in the proposed agreement before you.

Bul l et number 8 -- they're not numbered, but
bull et number 8 should be stricken as being duplicative in
substance to bullet number 4.

The purpose of the agreement is to establish and
fix an agreed boundary between existing State sovereign
| ands granted to the Port of Oakland and upl ands acquired
by the Port using Public Trust revenues, better known as
after-acquired | ands.

Additionally, the agreenment will effectuate a
| and exchange term nating the State's sovereign Public
Trust interests in certain parcels in exchange for
acquiring certain parcels known as the Army Reserve
parcel s.

The agreenment is between the State acting by and
t hrough the State Lands Comm ssion, the City of Oakland
acting by and through the Port of Oakland, and Oakl and

Har bor Partners, a Limted Liability Corporation.
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This agreement, if approved, will facilitate the
devel opment of the Oak to Ninth project, a m xed use
devel opment project that will include the creation and/or
i mprovenent of parks and open space, residential, retail,
commercial, and marina uses.

--000- -

STAFF COUNSEL LUCCHESI: As background, the Oak
to Ninth area is |ocated along the Oakl and Estuary and the
Embar cader o, east of Jack London Square and south of
| nterstate 880. Fromthis slide -- can | get some help
about getting the pointer.

Sorry.

Sorry for that.

Here's San Francisco Bay, San Francisco, downtown
Oakl and here, the Oakland Estuary is here, Lake Merritt is
right here. And the Oak to Ninth property starts right
here, and goes down the Oakl and Estuary to the right here.
So that's the site that we're tal king about right now.
This is Interstate 880.

The Port is the State's Trustee of sovereign
| ands within the Oak to Ninth property, pursuant to
vari ous statutes beginning in 1852. As part of harbor
devel opment, the majority of the Oak to Ninth property was
filled and reclaimed in order to support mariti me uses.

This is a photograph staff believes fromthe
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early 1930s showing the OCak to Ninth area, portions of it,
as being filled and used for maritime purposes. This is
the site of where the 9th Avenue Marine Termnal is
currently now. This would be the Lake Merritt channel

ri ght here.

Until the late 1970s, the Oak to Ninth property,
and particularly the Ninth Avenue termnal within it, was
used for break bul k cargo shipping and other maritime
uses. By 1998, the Oak to Ninth property was no | onger
used for these maritime uses, such as shipping.

As a result, in 2003, the Port Priority Use
desi gnation for the Oak to Ninth property was removed by
BCDC, the Bay Conservation and Devel opment Comm ssi on.

Currently, the Oak to Ninth property is an
underutilized industrial area that allows for very
limted, if any, public access to the Oakl and Estuary.

These next couple slides show that.

--000- -

STAFF COUNSEL LUCCHESI: Again, this is the far
end of the Oak to Ninth property. This is Oak Street
here. This is Estuary Park, Lake Merritt Channel. And
again, part of the Oak to Ninth property is underutilized
with very Ilimted public access.

--000- -

STAFF COUNSEL LUCCHESI : Movi ng down the estuary,
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this is the center of the Oak to Ninth property. Here's
Clinton Basin Marina. Again, underutilized area with very
limted public access.

And finally, here's the Oak to Ninth -- excuse
me, the Ninth Avenue Term nal, and the end of the Oak to
Ni nth property.

In 1999, the City adopted the estuary plan in
response to public and government agency concerns about
the |l ack of public access to the Oakl and Estuary,
including the Oak to Ninth property. One of the purposes
of the estuary plan is to bring people to the Water Front
and to revitalize the shoreline. The estuary plan was
amended in 2006 by the Oakland Pl anning Comm ssion to
i ncorporate the Oak to Ninth project. The amendment was
approved by the Oakland City Council later that year.

In 2004, the Legislature passed the Exchange Act,
enabling this agreement along with the sale of
ot her -- excuse me, of the sale of after-acquired | ands by
the Port, with the expressed goals of revitalizing the Oak
to Ninth property through a | and exchange supporting a
m xed use devel opnent.

--000- -

STAFF COUNSEL LUCCHESI: The specific agreenment

el ements include the foll ow ng:

The boundary |ine agreement, which is outlined in
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purple here, right here. That establishes the agreed

ordi nary high water mark. The purpose for that is to

| egally distinguish between those | ands here in kind of
inward of this line as being after-acquired | ands owned by
the Port, and these | ands on the outside of this |ine
bei ng sovereign Public Trust Lands.

The trust term nation parcels include those
parcels that are outlined in red. The final Public Trust
parcels that are part of this agreement are those parcels
that will be confirmed as Public Trust Lands and those are
all outlined in the black hatching, and include both water
covered and filled property, as outlined by the red
shoreline depiction.

The final Public Trust easenment parcels that
you'll be hearing about are these in the green
cross-hatching and the bl ue cross-hatching.

And finally, the Trust exchange parcel --

--000- -
STAFF COUNSEL LUCCHESI: -- which is -- it's
touchy -- closer to the Bay Bridge here. This is the

outer harbor of the Port of Oakland, and this is the

Oakl and Army Base. And the two Trust exchange parcels are

t hese two doughnut holes in the mddle of this Arny Base.
--000- -

STAFF COUNSEL LUCCHESI: A better picture are
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these two parcels here, right here.
--000- -

STAFF COUNSEL LUCCHESI: The Port and OHP have
entered into a conmpanion real estate transaction that in
conjunction with the boundary |line and exchange agreenment,
effectuates OHP's purchse, remedi ation, and i mprovement of
the Port's after-acquired | ands.

The Comm ssion is not a party to this compani on
real estate transaction. Upon this agreement becom ng

effective, initially a boundary |ine agreement --

--000- -
STAFF COUNSEL LUCCHESI: -- between the Port and
the State will fix the |ocation of the agreed ordinary

hi gh water mark between the uplands and the tide and
submer ged | ands subject to the Public Trust and the Port's
statutory trust.

Again, the area highlighted in darker gray are
the Port's after-acquired | ands, and the lighter gray are
t hose sovereign Public Trust Lands granted to the Port.

--000- -

STAFF COUNSEL LUCCHESI: The final Public Trust
parcels, and the Trust Exchange Parcel, will be confirmed
as |l and subject to the Public Trust and the Port's
granting statutes. This includes |ands that previously

had been after-acquired | ands, and which m ght otherw se
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be subject to sale by the Port.

The Trust term nation parcels will be owned by
OHP free fromthe Public Trust and the Port's statutory
trust. The fee and the Public Trust easement parcels wil
be owned by OHP, but retain and exercised Public Trust
easement for vehicular, pedestrian, and bicycle public
access to the final Trust Lands.

The upl and final Public Trust parcels currently
contam nated with hazardous material will be remedi ated at
no cost to the Port or the State. And with regards to the
hazardous material, sufficient inplenmentation and
liability nmeasures will be in place to protect the Port
and the State fromliability.

The final Public Trust Lands will be preserved,

i mproved, or enhanced for Public Trust uses, such as open
space, public access, water-related recreation, commerci al
services, and circulation to and along the waterfront.

This slide shows the final configuration of the
proposed devel opment. You have | ots of park spaces here,
an i mproved mari na here, nmore public plaza areas here,
circulation around -- public circulation and access around
the entire Oak to Ninth property and parks and open spaces
here.

In addition to nmeeting all the legal elements

required by the State Constitution and the 2004 Exchange
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Act, Comm ssion staff believes the agreement is in the
best interests of the State for a variety of reasons,
i ncl udi ng:

As redevel oped and inproved the upland Public
Trust parcels, and the Public Trust easenment street

parcels will be devel oped as open space or streets and

41

will include pedestrian bicycle access, and will serve the

Public Trust purposes of open space access to the
shoreline and shoreline circul ation.
Additionally, and more specifically, the final

Public Trust Lands will be repaired and i mproved and

enhanced t hrough the devel opnent of a wide variety of open

space areas, such as bike trails, wal king and jogging
pat hs, marinas, the aquatic sailing center will be
i mproved and restaurants.

Final Public Trust parcels will be confirmed as

being the | egal character of sovereign tide and submerged

| ands, making these | ands subject to the State

Constitution of -- State Constitutional prohibition on the

alienation of tidel ands.

The final Trust Lands will be remedi ated again at

the sole cost of OHP. The acquisition of the Trust
exchange parcel will be useful to and in support of the
Port Maritime | nprovement Plans, and as such, consi stent

with the Public Trust and the Port's Statutory Trust.
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Finally, the agreenment settles very complex title
and boundary issues. Comm ssion staff and the Attorney
General's office have reviewed the proposed agreenment and
believe all necessary | egal elenents have been met.

Staff recommends that the Conmm ssion approve the
Oak to Ninth boundary line and | and exchange agreenent,
including the findings listed in the staff report, and
aut horize its execution and the execution and recordation
of all documents necessary to inplement it.

That concludes my presentation. ' m of course,
avai |l abl e for any questions. | believe there's -- the
Port of Oakland staff is here to answer any questions.
OHP representatives are also here. And | also believe
there's a nunber of citizens of the area to speak both in
opposition of and in support of the project.

Thank you.

CHAI RPERSON CHI ANG: Thank you very much. We
have 11 menbers of the public who have signed up to speak
Agai n, you have three mnutes. So let me call out the
first three, M chael Ghielmetti, Andreas Cluver, and Andy
Nel son. | apologize if | articulated anybody's nanme

incorrectly.

MR. GHI ELMETTI : Good morni ng, nmenbers of the
Comm ssion. Thank you for being here. [''m M ke
Ghielmetti, President of Oakland Harbor Partners Signature

J&K COURT REPORTI NG, LLC (916)476-3171




© 00 N O O b~ W N Bk

N N NN NN R R P R R P R R R R
g b~ W N P O © 0 N oo 0o O N P+ O

43

Properties. W're the project sponsor. W' ve been
working with the Port and the staff for a number of years
to bring this before you.

First, I wanted to thank staff, both of the
Attorney General's office and the State Lands Conmm ssion
for working diligently with us and the Port for the | ast
six years now, five and a half years, since the origina
| egi sl ati on was approved in 2004.

| quickly wanted to say that we're very proud to
have this project here before you. It's got the broadest
| evel of support of any project ever in Oakland, support
fromthe Central Labor Council, and the Building Trades
Council; support from a nunmber of |ocal and regi onal
envi ronment al organi zations, such as the Greenbelt
Al'li ance, which is a regional group; Friends of Oakland
Par ks and Recreation, which is the | argest park advocate
in the City of Oakland; a number of social justice groups,
whi ch you'll hear from today; and al so broadly speaking,
all the chambers of commerce of the City of Oakland; and
one of the few projects to receive support fromthe Bay
Area Council, which is the regional chanmber of conmmerce,
for lack of a better term

So we're very, very proud to bring this before
you. It's gotten near unani nous support fromthe City of

Oakl and and the Port. This project will bring
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approxi mately 10,000 jobs, badly needed jobs, to the

region. And with appropriate | ocal hire agreements, such

that we -- there's a certainty that the |ocal community
will benefit from some of those jobs.
It's over a billion dollar project with positive

tax benefits, both fromredevel opment and in general fund
measurenment for the city, and the redevel opment agency.
Approxi mately 50 percent of the site will be open space,
which we're very proud of. And these are spaces that are
as big or bigger than the Marina Green in San Francisco,
for regional context. It's a mxed use and m xed i ncome.
And | think very inmportantly to say is it's a green,
sust ai nabl e and smart growth project, which will not only
remedi ate and bring to life an inaccessible and
unconnected area of the city, but also will bring in
retail, sales tax, jobs, affordable and market rate
housi ng both for rent and for sale, and |I think, generally
be an example following AB 32 of and -- of smart growth
and an appropriate use of our scarce resources.

We're avail able for any questions you may have.
We are in full support of the staff recommendati on, and
believe that this follows the spirit and the intent of SB
1622, which was signed into law in 2004. And other than
that, | want to thank you for your time here today. And

again we're avail able for any questions you may have.
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Thank you.
CHAI RPERSON CHI ANG:. Thank you.
MR. CLUVER: Good nor ni ng. My name is Andreas

Cl uver. ' m the Secretary-Treasurer of the Alameda County
Bui | di ng and Construction Trades Council, representing
over 40,000 workers in the construction sector. In

addition, as a member of the executive board of the
Central Labor Council, 1'm here also representing an
addi tional 100,000 workers in Alameda county.

And on behal f of both counsels, | think we
strongly support the approval of the proposed exchange,
for the OCak to Ninth project. In addition to it being a
much needed project for the area, going to greatly inmprove
it for all residents of Oakland, and the general area,
this project is also going to have a significant impact
both short term and |long termon the area's econony.

As many of you may be aware, we're | ooking at
about 30 percent unenployment in the construction sector
right now, which is, you know, unprecedented. And
projects like these are going to gratefully help to
i mprove the enployment picture for construction workers,
putting a | ot of people back to work, saving homes and
i mproving the econony.

So we really appreciate your support, in ternms of

approving the proposed exchange and letting this big
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proj ect get undertaken.

Thank you very much.

CHAI RPERSON CHI ANG: Thank you.

MR. NELSON: Good mor ni ng, Comm ssioners. \%Y;
name i s Andy Nel son. | ' m speaking today as a coordi nat or
of the Oak to Ninth Community Benefits Coalition. The Oak
to Ninth Community Benefits Coalition worked for about
five years to negoti ate affordabl e housing conm tnents and
| ocal hiring and job training and placement commtments in
the OCak to Ninth project. W represent approximately a
t housand resi dents of the nei ghborhoods who are
i mmedi ately adjacent to this project.

l'd like to ask nmenbers of the Oak to Ninth
Comunity Benefits Coalition who are here today to please
stand briefly.

Thank you.

You'll hear from one of our |eaders |ater on. We
just really wanted to urge you to approve the | and
exchange that's before you today, in addition to the
benefits that your staff laid out for you on this project.
We want to really enphasize the creation of affordable
housing that's affordable to famlies making 30 to 50
percent of area median income in this project. W want to
emphasi ze the job training and placement opportunities for

significant nunmbers of Oakland residents in this project.
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And | really look forward to seeing this project approved,
so that we can move forward and start to realize some of
t hese benefits, and thank you very nuch.

CHAI RPERSON CHI ANG: Thank you. The next three,
Pamel a Kershaw or Kenshaw, Tam Tran and Bar bara Newcombe.

MS. KERSHAW  Good norning, Conm ssioners. [*m
Pamel a Kershaw, the director of commercial real estate at
the Port of Oakland. And thank you so much for having us
here this norning.

In 2001, the Port issued an RFQ for the 64-acre
site. And in 2003, the Port selected Oakland Harbor
Partners, and executed an option agreement for the
property. In 2004, the Legislature adopted SB 1622
aut horizing a tidelands trust exchange on the site. And
since 2004, the past six years have been spent securing
| and-use entitlements and environmental remediation
approvals from vari ous agenci es.

Finally, in February of 2010, after holding a
public hearing, the Board of Port Conm ssioners voted to
aut hori ze execution of this exchange agreement and other
transacti on docunents. It's an important project for the
Port, the city, and the region. It has been a very | ong
road to get here today.

| want to thank Execute Director Thayer and his

staff for their years, years of patience and hard work on
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this project. We have read the staff report and fully
support all the findings and recommendati ons cont ai ned
t herein, and respectively request your approval of this
exchange agreenment this nmorning.

And |, as well as other members of the Port of
Oakl and staff are here if you have any questi ons.

Thank you.

CHAI RPERSON CHI ANG: Thank you.

MS. TAM TRAN: Good nor ni ng.

(Thereupon Ms. Tran spoke in her native

| anguage.)

MS. MARI ANA TRAN: Her name is Tam Tran. She is
living in the San Antonio area in Oakland over 10 years.
And you know there are many, many low income famlies.
We're living together in this area. So we really, really
want to see, you know, the affordable housing there,
because right now we cannot afford for the renting in
econom ¢ wi ndow.

So pl ease approve the land action to us, so we
can see the affordable -- you know, affordable housing
soon com ng to our area.

Thank you very much. Thank you for your
i stening.

CHAI RPERSON CHI ANG: And |I'm sorry, | m ssed your

name. So could you say your name for the record again,
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pl ease.

MS. MARI ANA TRAN: Are you asking my name?

CHAI RPERSON CHI ANG: Yes, pl ease.

MS. MARI ANA TRAN: Mariana Jeung Tran.

CHAI RPERSON CHI ANG: Thank you for being here.

MS. MARI ANA TRAN: You're wel cone.

MS. NEWCOMBE: Good morni ng, Comm ssioners. Wy
name i s Barbara Newconbe and |I'm speaking as a private
citizen. What | take fromthis is that whenever you hear

t he phrase "underutilized | and", take heed. | have

49

no i dea why anyone woul d consider trading | and which is on

the estuary, but between the highway and the estuary, wit
the availability of being there on the water for |and
which to me seens to be encapsul ated by railroad tracks

and hi ghways.

h

| happen to be the Mother of the Year of Oakl and

for 2010. And |I'm going to have to tell my grandchildren

t hat we have traded this land. And they are going to ask

me why anyone, in their right mnd, would do this, even
for the short-term benefit of noney accruing to the city,
and supposedly affordabl e housing. | " m very distrustful
and | think that that is -- | know that that is the

message | will have to take to my grandchil dren.

When it says "underutilized" and when there is a

real estate devel oper involved, watch out. Thank you for
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your time.

CHAI RPERSON CHI ANG: Thank you, Barbar a.

Next, we have Ruth Gravanis followed by Naom
Schiff and then Judith Offer.

MS. GRAVANI S: l'"m Ruth Gravanis with the Public
Trust Group. And I, first of all, want to clarify that
being in opposition to this particular exchange item that
you have before us, does not necessarily constitute an
opposition to the project itself, especially with sonme
modi fi cati ons. So | don't want to be pigeonholed as an
opponent of the project.

But there are some severe problems with the
findings that we're using to declare that the I ands we're
t aki ng out of the Trust are indeed no | onger suitable for
Trust purposes. And if | may, 1'd like to relinquish the

rest of my time to Sandra Threlfall.

Thank you.

MS. SCHIFF: Hello. |I'm Naom Schiff. And
t hank you for the opportunity to address you. | do have
copies of nmy remarks if you would |like them | don't know

what to do with them
CHAI RPERSON CHI ANG: We woul d appreciate that.
MS. SCHI FF: I|'mrequesting that the State Lands
Comm ssion continue this matter and request two things.

One, an earnest effort on the part of the Port of
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Oakl and Board and staff to come up with a better exchange,
and, B, assistance fromthe State Lands staff in achieving
a better public process and discussion of the

deacqui sitioning of valuable | and owned by us the citizens
of this State.

In its eagerness to do what makes econom c sense
for the Port, is the Board of the Port credibly carrying
out its responsibility as trustee for public lands? The
answer is no.

Consistently, they and their staff have been
focused on facilitating the reuse of the public |ands for
the prom sed housing under the OHP plan, and decided to
purchase and then designate already purchased maritime
support use for container handling. Not one of the higher
priority exchanges under SB 1622.

There is a conflict between the Port's
stewardship of State Lands and its Port mssion. \Wile
following the letter of the law, so that the paper trai
woul d be adequate, | do not believe that staff or Board
tried hard enough to carry out the intention of the
exchange in fulfillment of one of those higher priority
possibilities.

At the Board |evel, those issues have not been
fully discussed, except for staff advocacy of the Arny

Reserve | and as the only sensi ble swap
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The main effort to find a trade to fulfill the
hi gher priority recomendations in the |egislation
occurred during the big real estate boom Wth the same
changed circunstances now del aying the project, it would
make sense to take a second | ook at whether a better trade
is possible. There's no risk, since the Port forged ahead
and bought the arny base | and without waiting.

The same econom c circumstances which slowed this
project and which formed the rationale for delayed paynment
really mean that we have the opportunity to improve the
quality of the | and exchanged on behalf of the public.

At the outset, when this was brought up, | held
up, as a bad exanmple, the Long Beach exchange of
waterfront for a freeway medi an. Peopl e thought that was
funny and that nothing |ike that could happen here.

Now, we contenpl ate receiving an inaccessible
| and-1 ocked port services area in exchange for a val uable
coastal site. As people realize what's occurring, they
are going to be appall ed.

Thank you.

CHAI RPERSON CHI ANG: Thank you.

MS. OFFER: Good nor ni ng. My name is Judith
Offer. l'"'ma playwright and poet, and | was -- I'ma
former member of the Cul tural Affairs Comm ssion of the

City of Oakland. And I'm here to suggest that this is
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really not what the people of Oakland want.

First of all, there was -- there were a series of
meetings and charrettes that were held when the first
proposal was made for what to do with this property. And
the citizens universally wanted this to be open |and on
t he bay. It's at the end of the channel, which comes from
the | ake, which is, by the way right now, being currently
approved to allow better access.

This is the | ast beautiful open -- potentially
beauti ful open space that would be avail able to the
citizens. And they were very excited about having this
part of their trail, part of the Bay trail. The exchange
property is totally ridiculous, totally. It's a little
bit of dry, you know, in the m ddle of all this port
activity, and it's just not right at all to exchange this.

Thi s devel opnment group held open meetings, but
t hey never really gave you any opportunity to speak about
havi ng the open land there. The land -- the 50 percent --

a |lot of that 50 percent is in the m ddle of apartnment

bui | di ngs. Nobody wal ki ng along a trail is going to go in
the inside courtyard of an apartment buil ding. It's not
really -- it's not really welcom ng

At one time, the city council asked for -- was

going to do a measure on this. And we easily got

t housands of signatures against this exchange within a
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week or a week and a half. And the city attorney figured
out a way to say that we had gotten the signatures on the
wrong measure just by a few words, which is the measure
t hat had been given to us to find by the city council.
And then we supposedly had gotten the signatures on the
Wrong measure.

Anot her thing is, my understanding is that the
af fordabl e housi ng, which we want to have, we |ike
af fordable -- in Oakland, we really |ike affordable
housing, but it's not supposed to be on the property.
They' re doi ng anot her kind of wi zbang exchange, and we,
the citizens, are paying for the affordable housing
el sewhere.

| think, please you guys really need to |look into
this. This thing has been pushed over on the citizens of
Oakl and and a | ot of people don't like it.

Thank you.

CHAI RPERSON CHI ANG: Thank you.

Sandy Threlfall and Joyce Roy.

MS. THRELFALL: Good morni ng, Comm ssioners, and
wel come to the Comm ssion, Lieutenant Governor Mal donado.

COVM SSI ONER MALDONADO: Very nice.

MS. THRELFALL: Thank you. My name is Sandra
Threlfall. 1'mon the executive board of the Public Trust

Group. And ny issues today regard the 8.7 acres of
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sovereign Public Trust Land that are involved in this
trade.

The Public Trust Group has been advocating since
1994 that sovereign Public Trust Land needs to be
preserved. We need to keep it where it is, as our
popul ati on grows, and our general stress |evel grows,
because comng to the shoreline helps. It's inmportant.

Now, unfortunately, this trade is tied to a very
i mportant devel opment, as you have heard. The | abor
groups, a number of community groups | ooking for |ow cost
housi ng want it to happen. The Public Trust Group is not
agai nst the devel opment. I think this is a very inmportant
point. We are not against the devel opment. We oppose the
trade of sovereign Trust Lands to expand the devel opnent.

And we're only tal king about eight acres, give or
t ake, out of roughly 64 acres, as |I recall. So we're
tal king about a very small percentage. All right, nmore
than 10 percent, but it is a small amount.

Now, there are a couple of itenms having to do
with the legislation that quote permtted the trade, that
was carried by Senator Perata two years after the city
passed Measure DD, an al nmost $200 mllion bond measure to
hel p build parks and open spaces al ong our waterfront and
our | ake. We had 80 percent of the people vote yes for

this bond.
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Two years | ater, Senator Perata writes a bill for
the trade that says that there are no | onger Public Trust
uses on the sovereign acres. And the way he defines it is
that there is no commerce, navigation, or fisheries. That
definition is very old, and very limted.

And so nmy request to you is to continue this
item so that your staff can pursue other accepted Public
Trust uses for these 8.7 acres. And | think you will find
that the uses are there.

|"d like to cite the example of Treasure |sland
and Hunters Point. In both of these cases |egislatively,

t he sovereign | ands were traded for uplands. And what
Perata's bill is saying that because these sovereign | ands
are above nmean high tide, therefore uplands they are no

| onger of value to the Trust.

Again, we are not opposing the devel opment. W
are asking that it be reduced by 8.7 acres because those
sovereign acres are inmportant to the City of Oakland, to
the Measure DD community, which allotted money to devel op
spaces there, and there's nore.

A continuance will not, in any way, inhibit this
project right now. The Port of Oakland has given OHP an
extension to not have to start until 2015. And there is a
| awsuit appeal going on that will probably take a year.

So your staff researching legitimte Public Trust
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uses, so that we can preserve the sovereign Public Trust
Lands woul d be very beneficial.

I n addition, the condemation act on the Arny
base, and it is cited in your staff report, there is
conflicting evidence that the Trust Exchange Parce
retains a Public Trust interest. To me, that is critical.
If the land that they're proposing as a trade already has
the Public Trust on it, then you can't do it. So to ne,
that is another critical question that must be answered by
your staff. Is it or is it not Public Trust Land on the
Army base.

CHAI RPERSON CHI ANG: Sandy, if you don't m nd
concluding. Your time has expired, plus | nmade the
accommdation your friend --

MS. THRELFALL: Okay, | think that's it. | think
that's it. |, again, ask for a continuance on this item
so that the research can be done. And we are not agai nst
t he project.

Thank you.

CHAI RPERSON CHI ANG: Thank you very kindly.

MS. ROY: My name is Joyce Roy, and | also
request a continuance. This exchange is totally
unnecessary. There is plenty of non-Trust Land for a
significant housing project. No not maybe the 3,100

units, which is actually just totally unrealistic. That's
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i ke nine Rincon Towers there on the estuary. But the
1,700, which was what the devel oper originally proposed,
woul d probably work wi thout renoving any Trust Lands.

And al so, these Trust Lands are probably going to
become wetl| ands, because with gl obal warmng, it's
probably not even, from seism c reasons and gl obal warm ng
reasons, a great place to put housing.

And it is not supported by the conmmunity, because
as some of us found when we were gathering signatures for
a referendum all you had to say is, are you against a
devel oper putting 3,100 units on public |land that was
desi gnated for public space? And 9 out of 10 people would
sign that.

And it's certainly not smart growth. This is an
isolated site, with sort of |ike a bottleneck way of even
cars getting in there. There's no transit, so it's
just -- you can't call this smart growth at all.

And the community benefits that have been
mentioned are not being paid by the developer. They're
being paid by the public, by the city. The city has to
buy Iand from them to put housing for |low income famlies
and | ow i ncome seniors right next to the 880 Freeway on a
site that has no public transit, and that is not really a
public benefit.

Thank you. So please continue this and |ook into
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this, because | think this is a totally unnecessary
exchange, and the builder can do a fine project without
t aki ng any Trust Lands.

Thank you.

CHAI RPERSON CHI ANG: Thank you very nmuch.

Any ot her menbers of the public wish to speak?

Okay, |et me pose some questions -- or pose a

guestion to the staff. Can you go over the appraisals.

59

There were questions about the exchanges and the benefits

on both sides.

EXECUTI VE OFFI CER THAYER: Certainly. "' m awar e

personally that the appraised value comng into the trust
is higher -- it's at around 10 mlIlion something versus
what's going out of the Trust. So that's one of the
criteria that has to be net.

But for the details, |I'd defer to Jennifer
Lucchesi who made the staff presentation.

STAFF COUNSEL LUCCHESI : For the Oak to Ninth

site, there were two appraisals done, one in 2003 and one

in 2007.

The 2007 appraisal is the one that staff is

relying on as it's nmore accurate about the costs invol ved,

the infrastructure costs and the | and val ues. And

we -- so without divulging any attorney-client privileges

here, we take a | ook at the appraisal, and | ook at --

J&K COURT REPORTI NG, LLC (916)476-3171




© 00 N O O b~ W N Bk

N N NN NN R R P R R P R R R R
g b~ W N P O © 0 N oo 0o O N P+ O

60

that's one piece of evidence that we use when determ ning

t he val ue of our Trust Term nation Parcel. W | ook at

ot her materials, such as boundary and title evidence. And
we take all that into account in determning the ultimte

val ue of those parcels where the Public Trust interest is

bei ng term nated.

Wth regards to the Arny Reserve parcel -- and I
think this is where the question came up about any
residual Public Trust interest there -- that we | ooked at
val uati on documents to conme up to establish the | and val ue
of those parcels. And then we | ooked at what Public Trust
interest claim there are according to historical title
and boundary evidence. And we analyzed that. W nmade a
case val uation about what any remaining public interests
there are there.

And the finding that the Comm ssion needs to
make, and what staff was | ooking at, whether there was
equal or greater value, so whether the Army Reserve
parcels had an equal or greater value than the Trust
Term nation Parcels at the Oak to Ninth property. And our
case evaluation -- staff's case evaluation and
recommendation is that there is equal or greater val ue.

CHAI RPERSON CHI ANG: Why is a 2007 valuation
appropriate in 2010, in view of the material deterioration

t hat has taken place for real property? So if we can get
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t hat on the record.

STAFF COUNSEL LUCCHESI: And maybe | m ght refer
to our appraiser, Colin Connor, who is also our Assistant
Chi ef of Land Management. Maybe 1'l1 have you answer t hat
first.

LAND MANAGEMENT DI VI SI ON ASSI STANT CHI EF CONNOR:

Sure. As background, the first appraisal was
done in 2003. And by the tinme the process had gone on,

t hat value was hopel essly out of date. So another
apprai sal was done. And unfortunately, the process has
continued to carry on.

At this point, that is the most current, and by
current | mean nmost recent, appraisal that we have. I
mean, another appraisal could be ordered. By the time it
is compl eted, you know, it m ght be several years down the
road again. It'"s like trying to appraise a moving target.
The difference is between the first appraisal and the
second appraisal included the devel opment of the
additional details Jennifer noted on the property. The
project originally started out at 1,700 units. And there
was estimates of what the cost entailed, as well as
remedi ati on.

As those numbers became firmed up, another
apprai sal came in. By that time, the project had changed

to 3,100 units. You also had much higher costs. And the
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costs -- the estimate for renmedi ati on was greater as well.

If we were to go forward again, we could
certainly get nore recent information. You know, other
t hi ngs m ght change as well, the costs. Even in the
mar ket, while values have declined, costs have not. You
m ght get a situation where the value of the State's
property could, you know, be | ess.

CHAlI RPERSON CHI ANG: So in the nmovement in cost
and | and valuation, is there any symmetry or is there no
symmetry?

LAND MANAGEMENT DI VI SI ON ASSI STANT CHI EF CONNOR:

There's not always symmetry. Costs have
conti nued --

CHAI RPERSON CHI ANG: Can you give me -- sorry for
interjecting. Can you give nme a rough assessment for the
parcels that we're discussing currently.

LAND MANAGEMENT DI VI SI ON ASSI STANT CHI EF CONNOR:

| "' m not sure what you mean by assessnent.

CHAlI RPERSON CHI ANG: On both sides. The -- I'm
just trying to get the -- obviously, things have changed.
|"'mjust trying to get a sense of whether it's still a

relatively fair exchange.
EXECUTI VE OFFI CER THAYER: If | could. | think
what the Chairman m ght be asking is -- | mean, we have

parcels on both sides of the equation here. Presumabl vy,
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if the overall real estate market has gone down, then the
val ue of both properties have gone down. So the question,
| think, is whether or not the depreciation is somewhat
equal on both parcels.

LAND MANAGEMENT DI VI SI ON ASSI STANT CHI EF CONNOR:

That would be -- | wish it was that sinple. On
t he one hand, you have primarily a residential property,
that is the devel opnent -- the proposed devel opment. On
t he ot her hand, you have an industrial property. One
val ue set m ght have gone down greater. One set of costs
m ght have gone up nore.

CHI EF COUNSEL FOSSUMm In fact, M. Chair, |
t hi nk, you are bringing into light the fact that there
have been two appraisals four years apart. What we did
find is that the value of the Trust property that was
bei ng val ued had gone down during that four years. So we
t ook another | ook at it and would quite |ikely be the case
agai n.

CHAI RPERSON CHI ANG: And what met hodol ogy was
used to value the property? | mean, do we do comparabl e
sales? Do we do the salvage value? Do we do inconme
i ndi cator?

LAND MANAGEMENT DI VI SI ON ASSI STANT CHI EF CONNOR:

The appraisal for the devel opment of 3,100 units,

t he apprai ser | ooked at what a value for each -- the | and
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resi dential --

basically residenti al
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3,100 units of

| and sales for 3,100

units.

Then the devel oper -- or excuse me, the appraiser
subtracted out the cost to get the property to that, you
know, stage of developnment. That means site i nmprovement
costs, remediation costs. And those were the costs that
were firmed up fromthe time of the first appraisal to the
time of the second appraisal.

CHAI RPERSON CHI ANG: And then |I'm not sure who's

t he appropriate person to answer

| ands did we | ook for

STAFF COUNSEL LUCCHESI :

exchange parcel began in earnest

t he 2004 Exchange Act was signed
for t hat

Oakl and hired a broker

| ooki ng for
and went
community members,
vari ous parcels.

| n additi on, Comm ssion
representatives over the years.

until just recently this search.

basis with some of the conmmunity
interested in helping to find an

parcel .

exchange were under

exchange parcel
out,

and used their

t he questi on. What ot her
di scussi on?

The search for an

in 2005, shortly after
into aw. The process
Is the Port of

met with various
broker to search for
staff

Thi s

met with conmmunity

| ast ed, you know,
We meet on a nmonthly
menbers that were

appropriate exchange in
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I n addition, we had various additional specific
meetings with community representatives and Port staff,
and getting status updates about their search. In total,
the Port | ooked at 40 different parcels -- potential
parcels. And for a variety of reasons, such parcels were
not avail able for acquisition. Some of it being not a
willing seller. Sonme of it being not appropriate for --
some of the properties were not even within the four
priority area geographic areas, as outlined in the
| egi slation. Other considerations was the potential use
of those properties in the future.

And so the process was, you know, started in
2005, included a | ot of communication and dial ogue with
interested folks. And the Port hired a broker
specifically to go out on their behalf to search for
potenti al exchange parcels.

CHAI RPERSON CHI ANG: Thank you. Any questions or
comment s?

s there a nmotion?

ACTI NG COMM SSI ONER BRYANT: "1l move approval
of the staff recommendati on.

CHAI RPERSON CHI ANG: Okay, we have a motion to
approve staff reconmmendation. Is there a second?

COMM SSI ONER MAL DONADO: Yes, 1'll second.

CHAI RPERSON CHI ANG. We have a second.
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W t hout objection, the notion passes.

Next item pl ease.

EXECUTI VE OFFI CER THAYER: The next item on the
Agenda is Item 92. This has to do with proposed
Comm ssion approval of a report to the Legislature
i nvolving the Comm ssion's Ballast Water Treat ment
Program  The presentation will be made by Nicole Dobroski

(Thereupon an overhead presentation was

Presented as follows.)

STAFF ENVI RONMENTAL SCI ENTI ST DOBROSKI : Thank
you. Good morning, M. Chairman and Conm ssi oners. My
name i s Nicole Dobroski. Il'ma staff environmenta
scientist with the Comm ssion's Marine Facilities
Di vi si on.

Today, |I'll be summarizing the marine invasive
species program s | egislatively mandated report assessing
the availability of ballast water treatment technol ogies
to meet California' s performance standards for the
di scharge of ballast water.

--000- -

STAFF ENVI RONMENTAL SCI ENTI ST DOBROSKI : As a bit
of background, non-indi genous species, or NI'S, are
organi snms transported by humans to a region where they do
not occur historically. NI S may have serious negative

envi ronmental, econom c, and human health inpacts in their
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receiving environment.

NIS arrive in U S. waters by way of a variety of
mechani sms or vectors, such as recreational boating,
intentional release and aquacul ture. However, the ball ast
wat er of ships is one of the most important vectors of
species release in marine and aquatic habitats. Bal | ast
water is used to maintain the trimand stability of
vessels at sea. And it is estimated that more than 7,000
species are transported around the world each day in the
bal | ast water of ships.

--000- -

STAFF ENVI RONMENTAL SCI ENTI ST DOBROSKI

Acknowl edging the significant threat of species
i ntroduction from ball ast water release and the need to
more effectively manage ball ast water discharges, the
California Legislature passed the Coastal Ecosystens
Protection Act in 2006, which directed the Comm ssion to
i mpl ement performance standards for the discharge of
bal | ast water, and to write reports assessing the
availability of treatment systenms to meet those standards.

The performance standards' regul ations were
approved in October of 2007. The standards set |limts for
organi sm concentration as a function of organism size,
class, and ball ast water discharge. The standards will be

i mpl emented on a graduated time schedul e based on the
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vessel's ball ast water capacity and status as a new or
exi sting vessel.
--000- -

STAFF ENVI RONMENTAL SCI ENTI ST DOBROSKI : The
first technol ogy assessnent report was conmpleted in
Decenber of 2007. The second in January of 2009. The
2009 report concluded that technol ogies were available to
meet California' s performance standards, and therefore
Comm ssion staff proceeded with the initial inmplementation
of the standards on January 1 of 2010.

When the Comm ssion addressed this itemin the
fall of 2008, there was no opposition to the item
Because of the time required to build a vessel, any ships
for which construction began on or after January 1 of 2010
won't be actually ready for service and likely to reach
California waters in 2011 or | ater. So thus, at this
poi nt, we have not seen any vessels in California required
to meet the performance standards.

The current report assess the availability of
treatment systems for new build vessels with ballast water
capacity of greater than 5,000 metric tons. The standards
will be implemented for this size class of vessel
begi nning January 1 of 2012.

--000- -

STAFF ENVI RONMENTAL SCI ENTI ST DOBROSKI: As with
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previous reports, the assessnent of avail able ball ast
wat er treatment systenms to meet California' s performance
standards is challenging due to a nunber of factors:

Not all systenms have data avail able for review
And the data that is avail able does not cover every
envi ronment al and shi pboard condition.

The experimental designs for testing these
systems i s not yet standardi zed across systenms. And thus,
comparing one systemto another can, at times, be an
appl es and oranges situation.

There are many questions about how much ball ast
wat er must be sanpled to adequately assess the
concentration of organisms in ballast water. This
guestion is still up for debate as it brings together
statistical, political, scientific, and practicality
I Ssues.

Finally, at this time, there are no methods to
assess the nunber and viability of all viruses in a sanmple
of ballast water, and thus Comm ssion staff has had to
proceed with the assessment of treatment technol ogies
wi t hout considering this organism size class.

--000- -

STAFF ENVI RONMENTAL SCI ENTI ST DOBROSKI : Usi ng

t he best avail able assessment met hods, Comm ssion staff

revi ewed 46 ball ast water treatment systens for this
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report. Significantly more information was avail able for
this report than the | ast report, and the new data was of
much hi gher quality. Ei ght systems have data indicating
potential conpliance with California standards. As the
avail abl e data does not cover all possible environnmental
and shi pboard scenari os, our assessment exam nes systens
for the potential to conply.

Thi s assessment does not constitute an approval
of treatment systems nor does it guarantee conpliance.
Al'l eight systenms are commercially avail able, and seven of
the eight are able to accommodate the ball ast water punp
rates of this |argest size of classes operating in
California waters.

Three systems show potential to meet the
standards under nore rigorous assessment criteria, which
i ncludes meeting the standards nmore than 50 percent of the
time over nmultiple tests. And two of those systens have
vendors that are willing to self-certify that their
systems will neet California standards.

Whil e the Conm ssion does not require this
certification, it may serve to assuage industry concerns
regarding the availability of systems to neet California
standards. Currently, no systenms nmeet the standards --

CHAI RPERSON CHI ANG: |'m sorry.

STAFF ENVI RONMENTAL SCI ENTI ST DOBROSKI: |'m
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sorry?

CHAI RPERSON CHI ANG: Can you explain why?

STAFF ENVI RONMENTAL SCI ENTI ST DOBROSKI : Why for
the self-certification?

CHAI RPERSON CHI ANG: No. You drew this

conclusion, right, and then yet we don't have anything up

to standard yet. So there's a little gap for me, right.
| want to drive this technol ogy forward. | want
conpliance, but I'm concerned about people trying to

comply with the standards in place.

STAFF ENVI RONMENTAL SCI ENTI ST DOBROSKI : Of
course. Why if there are no standards -- systens that
meet the standards a hundred percent of the time are we
moving forward? |'m sorry, is that the question?

CHAI RPERSON CHI ANG: You said it met staff's
concerns. So | just want to say if we don't have
technol ogy -- recognized technology that can be there a
hundred percent, why staff's concerns are mtigated?

STAFF ENVI RONMENTAL SCI ENTI ST DOBROSKI : We are
doing this report 18 nonths prior to the i mplenmentation
date for the standards. So that date would be January 1
of 2012. And additionally, those vessels are for new
build vessels. So the vessels will begin construction as
of 2012. We likely won't see those vessels in California

waters until at |east 2014, because of the lag time
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required to build the vessels.

So we are | ooking at a snapshot of what's
avai |l abl e today and projecting three, four, even five
years down the road. There are systenms that can neet the
standards on a regular basis, not a hundred percent of the
time, but, you know, a consistent basis. W believe that
given the rapid increase in rate of technol ogy devel opment
t hat these systens will be available for those vessels

when they hit California waters three to four years from

now.

CHAI RPERSON CHI ANG: Yeah. I hope that we get
there to the -- | should let you -- let me let you finish,
and then I'Il interject nore.

STAFF ENVI RONMENTAL SCI ENTI ST DOBROSKI : Okay.

We are expecting to receive additional shipboard
and | and- based data from testing soon, and several nore
systens are expected to denonstrate the potential to neet
t he standards in the near future.

--000- -

STAFF ENVI RONMENTAL SCI ENTI ST DOBROSKI : Rel at ed
to environmental inmpacts and water quality. Vessels wil
need to meet the conditions of the U. S. Environmental
Protection Agency's National Pollution Discharge
Eli mnation System permt for vessel discharges, which is

al so known as the vessel general permt, and any
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California specific provisions added to the permt by the
State Water Resources Control Board.

Comm ssion staff conducted an initial review of
the availability of systenms to comply with the existing
standards for chlorine as one toxicant due to its
wi despread toxicity. All eight of the systens that
denonstrated the potential to conply with the performance
standards can either nmeet the EPA di scharge standard for
chlorine or do not produce chlorine in the treatnment
process.

Currently, California defers to EPA for the
regul ation of chlorine discharges in ballast water, so
that's why we were | ooking at the EPA standard.

Vessel s and technol ogy vendors will need to
continue to work with the EPA and the Water Board to
ensure that treated ball ast water discharges neet all
applicable | aws, regul ations, and permts.

--000- -

STAFF ENVI RONMENTAL SCI ENTI ST DOBROSKI: So in
concl usion, technol ogi es have advanced rapidly since the
2007 and 2009 technol ogy assessnent reports. However, the
scientific methods to evaluate system performance are not
yet keeping pace and will require further devel opnent,
particularly for bacteria and viruses.

Comm ssion staff believe that given the data
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currently available, nmultiple treatment systems have shown
that they can meet California' s performance standards.
These systems will continue to be devel oped and refined as
we approach the January 1, 2012 i nmplenentation date for
new build vessels in this size class.

California's technology forcing standards serve
to further progress in the devel opnment of systens to
reduce or elimnate the discharge of non-indigenous
species. And staff will continue to nmonitor progress and
utilize adaptive management strategies as the standards
are i mpl emented and chal |l enges are encountered.

--000- -

STAFF ENVI RONMENTAL SCI ENTI ST DOBROSKI:  And
finally, in the report we make several recommendations to
t he Legi sl ature. First, we recommend that the Legislature
all ow the Comm ssion to proceed as planned with the
i mpl ementation of the standards for new build vessels with
a ballast water capacity of greater than 5,000 metric tons
on January 1 of 2012.

Secondly, we ask the Legislature to continue to
support staff involvenment in the devel opnment of standards
at federal and international |evels. Shi pping is an
international industry and staff needs the flexibility to
attend meetings, and coordinate with resource nmanagers, as

is necessary, to represent California and encourage the
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devel opment of uniform standards worl dwi de.

And finally, we ask the Legislature to maintain
accessibility for marine invasive species program funds.
The programis funded by an industry fee and does not draw
fromthe general fund. Thus, the Legislature should
ensure that the program funds are dedicated to priority
research needs and are not conprom sed, particularly given
the current budget cli mate.

Wth that, 1'll take any questi ons.

CHAI RPERSON CHI ANG: Thank you very nmuch.

Do you have questions?

Pl ease.
ACTI NG COMM SSI ONER BRYANT: | just want to
clarify in the 2006 |egislation, did that actually -- did

t hat put the standards that had previously been determ ned
by you into statute? Are the actual numeric standards in
statute or is it just authority for us to do the

standar ds?

STAFF ENVI RONMENTAL SCI ENTI ST DOBROSKI : It
required us to i nmplement the standards that were set forth
in a previous report.

ACTI NG COMM SSI ONER BRYANT: So the specific
California standards, you know, no detectible |iving
organisms. That specifically is in statute?

STAFF ENVI RONMENTAL SCI ENTI ST DOBROSKI: Yes, and
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then we adopted them via regul ation as well.

ACTI NG COMM SSI ONER BRYANT: Okay, thanks.

EXECUTI VE OFFI CER THAYER: And if | could respond
to sonme of the questions or the line of questioning from
the chair on this. I think Ms. Dobroski appropriately
descri bed the purpose of this report, which is consistent
with the purposes of the prior reports that we're required
by statute to prepare, which is to steadily eval uate and
moni tor and actually promote the technol ogy that's being
devel oped to deal with California' s standards.

You know, the basis for these standards, which
wer e devel oped not just by State Lands Conm ssion staff
but through a working group, which invol ved
environmentalists, scientists, and the shipping industry,
is to come up with standards that would protect California
from the burden of these invasive species. And | think
the report talks in great detail about how expensive
i nvasi ve speci es have already been for the United States
and California, and the econom c justification for trying
to avoid new impacts |ike that.

So it's a very serious problem And these
standards were the ones that were believed to be best
suited to address those. The Chair and the Conm ssion is
gquite right for being concerned about whether or not

technol ogy can meet those standards. As appropriate as
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t hose standards m ght be, if they're inpracticable, we
can't live with them We can't get it done, and we don't
want to hanmper the foreign trade.

It was as a result of that concern that after one
of the earlier staff reports, the Comm ssion
recommended -- or the staff recomended to the Comm ssion
and the Conmm ssion in turn passed this recommendati on on
to the Legislature, that the initial inplementation date
of these standards be del ayed by a year for the smaller
vessel s.

And so staff is not afraid to both characterize
the actual state of the technology -- we're not
cheerl eaders for doing something that can't be done, and
we're not afraid to recommend that the inplementation
dat es be postponed.

We do think though, at this stage of the game,

t he technol ogi es have shown so nuch nmore practice -- or
practicability and i mplement -- they're nmore capabl e of
being i nplemented than they were just a couple years ago,
since the last report.

We woul d al so note that the |legislation requires
yet another report in another two years, which will be
before these are really in place in the new or | arger
category of ships. So the Comm ssion will have the

opportunity again, at that point, to review whether or not
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we're hitting these -- the technology is going to be able
to hit these standards.

And so | think the Comm ssion has an opportunity
to see whether or not the progress will continue and
whet her industry is going to be able to meet those

st andar ds.

CHAI RPERSON CHI ANG: | think that's very
instructive. | think for those who would make comment
t hat we are inposing obligations that cannot be fulfilled,
that, in fact, is not the case. W denonstrated that, as

you pointed out, through the smaller vessels, and the fact
that we are trying to act timely. And that's why | want
to point out I think it's inportant that California, in
the position we are, continue to drive forward in making
t hese changes possible, but that we are sensitive to
what's taking place as to -- on a practical |evel.
We have one public speaker, John Berge. John, if
you' d please join us. And then we have another
i ndi vidual, Joe Angelo. So, Joe, you would follow John.
MR. BERGE: Thank you, M. Chairman, and
Comm ssioners. John Berge with the Pacific Merchant
Shi ppi ng Association. W represent container and dry
cargo carriers that carry over 90 percent of the
cont ai neri zed goods nmoving through California' s ports.

We must respectfully disagree with certain
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aspects of the report. We do appreciate State Lands'
efforts in mentioning in the body of the report sone of
the shortfalls in treatment technol ogies and testing
met hods avail able to assess their efficacy.

However, the report then proceeds to essentially
ignore its own findings to junp to the conclusion, and I
guote, "G ven the data currently available, multiple
treatment systems have shown they can neet California's
performance standards with acceptable consistency."”

| know that you' ve already raised some of these
i ssues in your questions, but we believe this, along with
some ot her statements in the report, is not accurate, is
not supported by valid scientific analysis. It is
m sl eading to California's elected officials. And this is
t he opinion of |eading academ cs, scientists, the U S.
Coast Guard, the treatment technol ogy vendors thensel ves,
and even the data in the report.

We provi ded abundant evidence to you on our
submtted witten comments, so | won't el aborate here, but
|'d just like to point out two, | think, conpelling
poi nts. First, Dr. Mario Tamburri of the University of
Maryl and and the Director of the Maritime -- or the
Maritime Environmental Resource Center, which is one of
only four recognized testing centers worl dwi de.

He wrote in May of this year, "G ven the current
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testing approaches used and the avail abl e data on

i ndi vi dual treatment performance, there are no treatment
systems that have been proven to meet anymore stringent
standards than the international standard", which is about
one thousand times |ess stringent than California's.

This is not simply due to limtations in
measuring stricter standards, but also a result of the
basic abilities of current treatment technol ogi es.

We understand the fact that these ships won't
actually be built for approximately a year and a half.
However, ship owners are already in the process of
desi gning those ships, setting up a contract with
potential vendors. Therefore, | think the report really
needs to reflect the state of technol ogy today, not what
it's going to be several years from now.

So we therefore ask that the Comm ssion ask that
the report be amended accurately to reflect the fact that
no treatment technology is denonstrated that can conply
with the California standard on a consistent and regul ar
basi s.

No testing protocols exist to determne, with
scientific validity, that a treatment technol ogy can neet
t hat standard.

And finally, that the report reconmmend that

either the i mplenmentation schedul e be postponed or the
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st andards amended accordingly.

Thank you. "Il be happy to answer any questions
you m ght have.

CHAI RPERSON CHI ANG: We' || take our next speaker.
Thank you, John.

Joe Angel o. Is Joe still here?
MR. ANGELO: Good afternoon. My name is Joe
Angel o. | represent | NTERTANKO, which is the

| nternati onal Association of | ndependent Tanker Owners,
representing approximately 80 percent of the world's

i ndependent tanker operators around the world, many of
whi ch call on California.

Since | have limted time, "Il just sinply say
that we fully agree with the conments that were just made
by John Berge of PMSA, enphasi zing, nunmber one, that the
treatment technol ogy does not exist to meet this standard
ri ght now. Number two, the protocol to test for this
treatment technol ogy does not exist right now.

| want to make one other comment. Prior to
wor ki ng for | NTERTANKO I worked for the U S. Coast Guard.
| was the director of the standards. | was the head of
the U. S. del egation that negotiated the Ballast Water
Management Treaty back in 2004. And the U. S. submtted a
document to that conference recommendi ng a ball ast

treatment standard identical to what you have here, 0.01
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living organisnms per milliliter. So I don't know if
California was followi ng what the U. S. proposed back in
2004, but it is the same standard.

| can tell you enphatically that the U S.
government, which consisted of the Coast Guard, EPA, NOAA,
t he Department of State new back then that that standard
was not achi evable, could not be achieved. W submtted
t hat proposal sinply as a negotiating tactic, because the
standard that was on the table wasn't even as good as
bal | ast water treatnment -- ballast water exchange. So we
needed some sort of negotiating tactic to move the number
from 100 to something | ower than that.

We were somewhat successful in getting the
standard that we thought was a little bit more achi evabl e,
but not what we wanted. But what we proposed back then,
we knew was not scientifically achievable.

It is still not scientifically achievable. We
commend the efforts of the Comm ssion in moving forward
and proactively trying to |lead, not only the U S., but the
world in trying to achieve the proper standard, but we
think there needs to be a little more time in devel oping
t he proper protocol, and the proper scientific technol ogy
to devel op such a standard.

Thank you.

CHAI RPERSON CHI ANG:. Thank you.
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Any questions or coments?

COVM SSI ONER MAL DONADO: | have a question, M.
Chai r.

CHAI RPERSON CHI ANG: Pl ease.

COMM SSI ONER MAL DONADO: M. Thayer, a question
for you. | voted for the legislation that is before us,
because | | ooked at it at the time, and | thought it was

an i mportant piece of |egislation.

But when you have a process where someone isS
spending mllions and mllions of dollars on a ship, and
they're in the process of building it now, and they're
bei ng asked to put equipment on that ship that m ght not
meet standards in two years or a year, how do | sit here

and vote for this and say, you know, well you'll have to

83

just take that equi pment out and put some new equi pment on

in two years, when we find the stuff that meets the
standards? You know what |'m saying?
EXECUTI VE OFFI CER THAYER: Absolutely. | think

that's a great question and it's entirely appropriate for
t he Comm ssion to consider that.

Again, our view is that the standards we're
| ooki ng at now are the standards that will be inposed on
newly built tankers for which the construction won't star
for another year and a half. The standards apply to

vessel s where the construction has started after January

t
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1, 2012.

And our experience, in ternms of conpliance for
the smaller vessels now, is that some of these vessels are
under construction now, that have to meet these standards.
And their approach, at this point, is to say, hey, |oo0k,
you know, we can build nost of this vessel before deciding
whi ch one we're going to put on, so they | eave space on
the ship, so that they can put on whatever technology is
necessary.

So in terms of dealing with this issue for M.
Berge's clients who are the |arge container ships, that
kind of thing, 2012 isn't the date by which they will need
to have identified the technol ogy. It's going to be nore
I i ke about 2014 before they reach the stage in their
construction where they have to actually put in the
t echnol ogy.

That's four nore years. And when you consi der
how far we've come in the [ast four years, we really do
think that we're going to reach that. As M. Berge
poi nted out, we don't hide anything in our staff report.
And there's lots in there in the way of data that lead to
t he concerns, which you' ve expressed and which the menbers
of industry have also expressed, that there are problens
in terms of devel oping these technol ogi es. It is new

t echnol ogy.
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And then this problem of measurement. Although,
on that particular issue, we believe that if the
measur ement does not show that the organisnms are there,

t hen the technol ogy passes. So to some extent, that
aspect of technol ogy, the measurenment of technol ogy
trailing, doesn't create as much problens potentially
whet her or not the treatment technol ogy has reached the
appropriate point.

But again, we're not, as a staff, afraid to conme
to the Comm ssion and say let's postpone the date until
more i s done. We don't think we've reached that stage
yet, given how nmuch time there is left, and that there
will be this subsequent opportunity for the Comm ssion to
go back to the Legislature and say, you know, it's not
there. The technology is not there. W have to return
back to the Comm ssion with a new report by July 1st of
2012, which is a year and a half before we think they'l]|
actually be putting this technology on the new ships. So
that there is still adequate time to back off fromthe
conpliance date, if necessary.

It's not a problem that we think -- we're not
done with our consideration of this issue or the
i mpl ementation of this programwi th this report. It's
just the latest in a series of reports. And are there

more m | estones that have to be met? You're absolutely
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right.
CHAI RPERSON CHI ANG: Have you concl uded?
COMM SSI ONER MAL DONADO: Yes.
CHAI RPERSON CHI ANG: Cynt hi a.
ACTI NG COMM SSI ONER BRYANT: You just confused ne
alittle bit. | thought that ships that were currently

being built need to have this new technol ogy put on then?
EXECUTI VE OFFI CER THAYER: For the smaller

vessels, that's right. And that that we expect sometime

in 2011 or getting towards 2012, that those will be ready

to be | aunched. And t hose --

ACTI NG COMM SSI ONER BRYANT: But we still don't
have -- they're still not --
EXECUTI VE OFFI CER THAYER: They're still worKking

on the same issues. That's correct.

ACTI NG COMM SSI ONER BRYANT: Still not the
technol ogy that we know for sure works.

EXECUTI VE OFFI CER THAYER: That's right.

ACTI NG COMM SSI ONER BRYANT: So even a smaller
ship would be having to be built with uncertain
technol ogy.

EXECUTI VE OFFI CER THAYER: That's correct.

ENVI RONMENTAL PROGRAM MANAGER | FALKNER: Excuse
me. " m Maurya Fal kner

EXECUTI VE OFFI CER THAYER: Staff is correcting
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me. I may have this wrong.

ENVI RONMENTAL PROGRAM MANAGER | FALKNER: No, no,
no. | just think it's very important that everybody
remenmber that we are not requiring installation of ball ast
water treatment systems. We are requiring a discharge
standard. Vessels can meet that discharge standard by
retaining all ballast water on board, by discharging that
bal | ast water to a shore-side treatment facility or a
barge mounted facility of which there are few fol ks who
are | ooking at that business plan.

Third would be to install a treatment system So
we are not mandating installation of a treatment system
And | think it's really important to remenber that. There
are other options.

EXECUTI VE OFFI CER THAYER: Maurya Fal kner, who
just spoke, and heads up our ball ast water program has a
good point, which I neglected to nmention, which is even
for the existing much easier to conply with management
program which involves these m d-ocean exchanges of
bal | ast water, ships often decide for various reasons that
t hey don't want to comply with that. Say they're com ng
from Mexi co and they don't want to go the 200 mles at sea
that they're supposed to go in order to find m d-ocean
wat er, which wouldn't have the same invasive species on

them and instead choose to maintain -- keep the ball ast
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on board.

And, in fact, the vast majority of the ships that
call in California do not charge ballast -- or discharge
bal | ast water, in part to avoid having to meet that
requi renment. The same operational implementation of the
standards is possible for this.

CHAI RPERSON CHI ANG: Actually, | see, John,
you' re shaking your head no. Did you want to respond?

MR. BERGE: Yeah, thank you, Comm ssi oner,

Chi ang.

MR. CLAYTON: Could you conme forward to the m ke.

MR. BERGE: Sorry for the delay.

Yes, that is true, of course, there are options,
such as not discharging ballast. And some ships have that
ability. Some ships do not. lt's strictly a function of

their cargo m x. For instance, if a ship is |oading and
di scharging at the same time, they can counter bal ance
what ever cargo they've lost with cargo they' ve added on.
So therefore, they m ght have that option.

But a | ot of ships don't. For instance, grain
shi ps, ships carrying rice out of Sacramento or Stockton,
t hose ships really don't have the |uxury of not
di scharging. Their only luxury would be, or their only
option would be to stop calling California.

COVM SSI ONER MALDONADO:. \What percentage of the
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ships are those?

MR. BERGE: | "' m not sure what percentage of the
ships that is, in terms of the entire popul ation. ' m
guessing it's --

COMM SSI ONER MAL DONADO: One percent?

MR. BERGE: -- in the teens or sonmething |ike
t hat .

ENVI RONMENTAL PROGRAM MANAGER | FALKNER:

Approxi mately nine percent.

MR. BERGE: Ni ne percent, okay.

CHAI RPERSON CHI ANG: Thank you.

MR. BERGE: Thank you.

ACTI NG COMM SSI ONER BRYANT: Can | just make one
more comment .

CHAI RPERSON CHI ANG: Pl ease.

ACTI NG COMM SSI ONER BRYANT: So | actually -- you
know, | think we're -- I'"'mtrying to just |look at this
with what's in front of me, which is whether or not we |et
this report, as currently witten, go forward to the
Legi sl ature.

And | do actually think that in the report all

the information is there. It's really interesting and
really well done, but | do think that in our effort to
push -- 1 mean, there is this thing that you want to push

the regul ated conmmunity very hard to meet our standards.
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And obviously, California has very strict standards,
because we're usually a leader in this area, and obviously
| support that.

But | think that report, if you're sonmeone who

just | ooks at the executive summary or someone who j ust

| ooks at the conclusion, it doesn't really -- | don't want
to say it's not -- | don't want to -- because | don't want
to criticize it particularly, but | don't think it's very

fair in bringing up that there's |ots of questions
remaining. And | don't even think if you were to | ook at
the first few pages or the |ast few pages of the report,
that, as a policy maker over in the Capitol, you would
say, gosh, | better keep an eye on this, because we may
have to make changes between now and 2012. And there's
nothing -- it doesn't suggest that, when you | ook at it.
I f you skimit, it looks |ike, hey, this is easy. W can
do this technol ogy.

So | do actually have a little bit of concerns

about how it's drafted. I don't have specific changes,
because |I'm not scientific enough, | don't think, but I
don't think that it adequately -- unless you read it very

carefully do you sense that the staff has any concerns at
all about our ability to meet this. Li ke even what your
comments just were, Paul. | don't think it comes out in

the report.
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EXECUTI VE OFFI CER THAYER: Ri ght . There are
vari ous ways to handle that. Of course, |I'm |l ooking at
t he executive summary here, which says that -- again
repeats the same stat that was nmentioned in the staff
presentation, that three passed nmore than 50 percent, and
no system has yet met California' s standards a hundred
percent of the time for either |and-based or shipboard
testing. So we try not to hide the ball even in the
executive summary. And if we weren't successful in that,
we'd be glad to go back and put something --

ACTI NG COMM SSI ONER BRYANT: | guess it doesn't
say sonething like, and in fact, it mght -- you know, it
m ght be inpossible in an onboard thing. Although, |
think the point you just made, when you were speaking too
isn't really necessarily in here, because |I'd kind of
forgotten about that, even though |I read that in the
report, that there's other technol ogi es.

But | think that to raise this specter that we
are driving ourselves to a very strict standard, and we
need to make sure that we have, you know, all the options
on the table, and we don't want to end up having a big
bunch of closed signs at our ports. Although, | don't
really, after reading this, feel that's as big a risk as
some m ght argue.

EXECUTI VE OFFI CER THAYER: There's, again, a

J&K COURT REPORTI NG, LLC (916)476-3171




© 00 N O O b~ W N Bk

N N NN NN R R P R R P R R R R
g b~ W N P O © 0 N oo 0o O N P+ O

92

coupl e of options. If that's the main concern of the

Conm ssion, the staff recommended action allows for m nor

editing to clarify the information presented. And if the

Comm ssion would |ike, we can go back either -- if the

Comm ssion wanted to approve it today, we'd go back and

add sone | anguage, which would enphasize the fact that the

Comm ssion remai ns very concerned about whether the

t echnol ogi es are going to be available and will be | ooking

at this question again in 2012, and make those changes.

Ot herwi se, we can make the changes and bring it back in

August. There's different approaches that can be made.
ACTI NG COMM SSI ONER BRYANT: I think ny

preference would be to see it again.

EXECUTI VE OFFI CER THAYER: Okay.

CHAI RPERSON CHI ANG: ' m conmfortable with the
report as is. | think it's well done. | want to commend
the staff for doing so, but I want to accommodate ny

col |l eagues to articulate their concerns.

And then there is the issue of the pace of
i nnovation. So | don't know -- Nicole, | don't know how
much onus you want added to your life. But if it's
instructive, since that is a key measure, at this point in
time, if perhaps we can do an interimreport. Because
we're tal king about innovation, technol ogy, devel opnment,

instead of waiting till 2012, | don't have a clear sense
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of how much is devel oping by day, by month, by year, if we
could do one in between to see how far along we are.

Now, | don't know if you view that as
constructive use of staff time, but if that is a
determ nant, we ought to be nonitoring it or at least if
we don't get a full report, the Board, the Conmm ssion
ought to have a sense of how those devel opments are
unf ol di ng.

EXECUTI VE OFFI CER THAYER: Well, | think if the
Comm ssion is concerned, it's a good use of staff's time
to address those concerns, because it also reflects
concerns of the industry and that kind of thing. So we'd
be happy to conme back with an interimreport, not wait the
full two years. We could come back in six months or we
could come back in a year, when we would have nore data to
really present.

And again, wanting to be accompodati ng of
Comm ssioner Bryant's concerns, would -- but not -- and
also wanting to neet the July 1st deadline, if the
Comm ssion is confortable with a package, in essence,
whi ch woul d have us reword -- and we could work with your
office on this -- the concl usions. Pass out the report
t oday. Work with you, in ternms of making sure the
concl usi ons make sense. If we can't reach accommodati on

we'd bring it back, but then have this additional report
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in a year to look at all of this anew.

ACTI NG COMM SSI ONER BRYANT: And | think in the
rewrite, we could put | anguage in a rewrite that would
suggest that the Comm ssion is concerned about -- you
know, wants to stay on top of this, and that we've put
upon ourselves to do a second report.

EXECUTI VE OFFI CER THAYER: Sur e.

ACTI NG COMM SSI ONER BRYANT: I think that would
make it a whole | ot better for ne.

EXECUTI VE OFFI CER THAYER: And we, in fact,
brought back, I think, in December an auxiliary report to
the Comm ssion just to update the Comm ssion this | ast
year that wasn't required by the |egislation, as something
we t hought was inmportant for the Comm ssion to review.
And so we're happy to do that.

ACTI NG COMM SSI ONER BRYANT: Well, for this
Comm ssioner, Decenber would be a good mont h.

(Laughter.)

EXECUTI VE OFFI CER THAYER: Well, | understand,
but I'm not sure how much --

ACTI NG COMM SSI ONER BRYANT: Yeah, | think that
what -- and | thought -- | also wanted to make this other

one comment .
CHAI RPERSON CHI ANG: Wait, you're going to be

here in December, right?
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ACTI NG COMM SSI ONER BRYANT: Yeah, that will be
my | ast meeting.

The number two on the recomendations | think is
critically important. And | think one of the things this
has done for me is elevate the issue. And | think part of
the report and doing our own interimreport is to this
notion of really working on this federally and
internationally, because we don't want to do is, A, it
woul d be nice if everyone adopted our standards, and B, it
woul d be really nice if we didn't set up a system where it
makes it difficult to come to California for shippers.

| *'m not persuaded that's an issue yet, but I
think it's an i mportant issue that we stay on top of, that
we make sure that we don't, in our quest for having the
strictest environmental standards, that we don't somehow
or another, create a system where we just have |ots of,
you know, just empty ports in the State.

EXECUTI VE OFFI CER THAYER: | understand. | guess
| would say though, in terms of preparing a report for
December, |'m not sure what -- how nuch of an increment we
would -- more that we'd know by the time we actually
prepared the report we'd be done with it in four nmonths.

ACTI NG COMM SSI ONER BRYANT: That's okay. [
continue to follow your activities in my private life.

(Laughter.)
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EXECUTI VE OFFI CER THAYER: So | guess | would
ask, as staff, whether Comm ssioner Bryant would be
satisfied with these changes if the Comm ssion adopted
this now, and was directed by -- staff was directed by the
Comm ssion, as we proposed in the action, we're proposing
to make whatever clarifying changes the Conm ssioners
want, and that we would work with your office to make
t hose changes. If not, then we could bring it back in
August and do it however you want.

ACTI NG COWM SSI ONER BRYANT: That works for ne.

CHAI RPERSON CHI ANG: The initial proposal to keep
wor king on it and then come back with changes to --

EXECUTI VE OFFI CER THAYER: | think what we woul d
do is take advantage of the authority, which we already
aut horized in the proposed action, which would enable
staff to make clarifying changes in the report, but have
t he Comm ssion approve it today. W would work with
Comm ssioner Bryant's office to nmake sure we were
addressi ng her concerns. If we can"t, we would bring it
back.

But | think we would try -- and over the next
coupl e of weeks do that and get it to the Legislature.

But if we're not able to reach a resolution, then we would
bring it back in August. That way we make sure that

there's a fail-safe for Comm ssioner Bryant's concerns to
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be addressed.

And then otherwi se, we would then -- so our
recommendation is that the Comm ssion go ahead and approve
this today with that understanding -- with that direction,
t hat we work with Comm ssioner Bryant to make sure the
concerns are addressed, and then bring back a whole new
report in a year, which would be a year sooner than we'd
ot herwi se be doi ng.

ACTI NG COMM SSI ONER BRYANT: I think 1'd prefer
if it came back, just as I'"'msitting here.

EXECUTI VE OFFI CER THAYER: Okay.

ACTI NG COMM SSI ONER BRYANT: Yeah, that would

be -- if it just could cone back for a once over in
August, so ny coll eagues could see it. And with the
interim-- with a report in a year, that would be perfect.

EXECUTI VE OFFI CER THAYER: We can do that.

CHAI RPERSON CHI ANG: Have we schedul ed our August
meeti ng?

EXECUTI VE OFFI CER THAYER: We have not yet.

CHAI RPERSON CHI ANG. Because |'d like to conclude
this as quickly as possible, so it's provided to the
Legi sl ature.

ACTI NG COMM SSI ONER BRYANT: It could be in a
Consent item even in August, assum ng that...

COVM SSI ONER MAL DONADO: ' m okay with August.
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EXECUTI VE OFFI CER THAYER: Then if that's the

Comm ssion's direction, then that's what we'll do.

CHAI RPERSON CHI ANG: | s that a notion?
ACTI NG COMM SSI ONER BRYANT: So moved.
CHAI RPERSON CHI ANG. |Is there a second?
COMM SSI ONER MAL DONADO: Second.

CHAI RPERSON CHI ANG: Second.

Wt hout objection, the notion passes.
Next item

EXECUTI VE OFFI CER THAYER: The next itemis an

98

informational item This is an update on the dust control

measur es being undertaken and managenent generally of

Owens Lake. As the Comm ssion knows, it approved a

Consent Cal endar item which allowed for tillage to help

address this issue. But staff believed that because we've

visited this several times over the |last year, that it's

appropriate to have a general update on what's happening

t here.

(Thereupon an overhead presentation was
Presented as follows.)
LAND MANAGEMENT DI VI SI ON ASSI STANT CHI EF CONNOR:

Good afternoon, M. Chairman and nmenbers of the

Comm ssion, and wel come, Lieutenant Gover nor.

of

My name is Colin Connor. I|"m the Assistant Chief

t he Land Management Division. And |I'm here to present
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an update to the Comm ssion on the status of various
projects on the dry bed of Owens Lake, including dust
control measures, the solar demonstration project,
groundwater monitoring wells, and progress on the master
pl an.
--000- -
LAND MANAGEMENT DI VI SI ON ASSI STANT CHI EF CONNOR:
This is very sensitive.
First, | want to start off with just sonme slides
showi ng Owens Lake. This is fromthe bed of the | ake
| ooki ng west towards the eastern side of the Sierra
Mount ains. This picture was taken in April. You can see
it's stark, but very beautiful in the background.
--000- -
LAND MANAGEMENT DI VI SI ON ASSI STANT CHI EF CONNOR:
This is basically fromthe same spot. Now, |I'm
| ooki ng sout hwest. And the reason | took this was you can

see the dust that's blowi ng across the bed of Owens Lake.

And also in the foreground -- or excuse me, kind of the
near background, if you will, so that area of shall ow
fl oodi ng.

--000- -

LAND MANAGEMENT DI VI SI ON ASSI STANT CHI EF CONNOR:
|*"'m going to start off the presentation with dust

control measures. There are presently three approved Best
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Avai | abl e Control Measures, that's known as BACM, that are
approved to control dust on Owens Lake. They are gravel
cover, managed vegetation, and shallow fl oodi ng.
| don't have a picture of the gravel cover.
First of all, in this picture right here, the blue areas
around the outside are areas of shallow flooding. The
yell ow area towards the bottomis managed vegetation.
There is a very small area up towards the top that is
dust. And as | said, | don't have a slide of dust.
--000- -
LAND MANAGEMENT DI VI SI ON ASSI STANT CHI EF CONNOR:
This is a picture of managed vegetation. You can
see it's in rows.
--000- -
LAND MANAGEMENT DI VI SI ON ASSI STANT CHI EF CONNOR:
Here's another picture of managed vegetation.
--000- -
LAND MANAGEMENT DI VI SI ON ASSI STANT CHI EF CONNOR:
This is an area of shallow flooding. You can see
they've built up bernms on the side. The Sierras are in
t he background. And there's some birds that use this for
com ng down, | anding in.
--000- -
LAND MANAGEMENT DI VI SI ON ASSI STANT CHI EF CONNOR:

This is also an area of shallow fl oodi ng. But
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what's interesting about it, is the native vegetation has
really taken over and pushed out. We'd like to see a | ot
more of this on the | ake.
--000- -

LAND MANAGEMENT DI VI SI ON ASSI STANT CHI EF CONNOR:

Al'l three of these nmeasures have been used in
Owens Lake. However, because the City has recently had
efforts to control or Iimt the amount of water used for
dust control on the | ake bed, there's a push to come up
with new met hods of controlling the dust.

One option that was studied recently was for Moat
and Row. And that option was denied at the April
Comm ssion nmeeting. It was deni ed, because it was found
to be inconsistent with Public Trust needs, resources, and
val ues of Owens Lake, and was not in the best interests of
the State.

--000- -

LAND MANAGEMENT DI VI SI ON ASSI STANT CHI EF CONNOR:

So the City went back to the drawi ng board, and
on May 18th subm tted an application for another dust
control concept. This one is tillage. And this is
actually a picture of a tillage that they did | ast year,
kind of as a tenmporary type measure.

Tillage is a process whereby the surface of the

soil is roughened or made uneven to make it more resistant

J&K COURT REPORTI NG, LLC (916)476-3171




© 00 N O O b~ W N Bk

N N NN NN R R P R R P R R R R
g b~ W N P O © 0 N oo 0o O N P+ O

102

to wind erosion. The roughness reduces wi nd velocity
al ong the surface and provides furrows to catch wi ndbl own
soil particles. So that's an aerial of it.
--000- -
LAND MANAGEMENT DI VI SI ON ASSI STANT CHI EF CONNOR:
And this is a -- the next couple slides are sonme
concept drawi ngs that kind of give you an idea about it.
The furrows in the prior slide were straight. What we're
approving or what the Comm ssion is considering today, it
woul d i nvolve more wavy lines and give it more of a
nat ural appearance. There would be breaks in the tilled
rows to allow for maintenance vehicles, as well as ani mal
passage. The distance between the individual furrows
woul d vary depending on the soil type. The depth of the
furrows woul d al so vary based on the soil types.
--000- -

LAND MANAGEMENT DI VI SI ON ASSI STANT CHI EF CONNOR:

Benefits of tillage include relatively quick
i mpl ementation with i nmediate effectiveness. No
infrastructure i s required. It has a | ow profile that

does not obstruct the views and does not use water.

Tillage does not -- excuse ne, tillage also does
not have the same |ong term adverse inmpacts of Public
Trust values as did the Moat and Row proposal. The

difference is the Moat and Row is much hi gher and had sand

J&K COURT REPORTI NG, LLC (916)476-3171




© 00 N O O b~ W N Bk

N N NN NN R R P R R P R R R R
g b~ W N P O © 0 N oo 0o O N P+ O

103

fences on the top. The tilled areas are very low |ying,
so anyone on the | ake bed isn't going to see a very | arge
structure. Another concern with the Mboat and Row is it
could turn out to be permanent, especially if needed
arnmoring with gravel cover.

Tillage is intended to be a tenporary method of
dust control until a long-term solution is found. Some
ot her options that may be explored in the future include
using brine instead of fresh water for shallow fl oodi ng.
And the reason for that is there's a |large brine pool in
the mddle of the |lake. And they think that rather than
using water, if they can find a way of moving the brine
about into sone of these shallow fl ooding areas, they
could save water.

So we have using brine instead of fresh water for
shal |l ow fl ooding, a variation of gravel cover using rocks
and boul ders of differing sizes to give a nore natural
appear ance, seeps and springs, which involves planting and
nouri shing native vegetation around existing natural seeps
and does not only -- excuse ne, not only to reduce dust,
but also to create habitat.

And that would be simlar to that one picture of
t he shallow flooded area that had a | ot of native
vegetation. That's what's envisioned by the seeps and

springs option.
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And | astly another nmethod that is being
considered is using solar arrays in conjunction with
eart hen bernms and gravel cover to keep the dust down.
None of those have been inmplenmented or tested.

Anot her idea that is being discussed is the use

of tillage, which we've just tal ked about, in conjunction
with shallow flooding. And that would be -- that's
anot her of the tillage concepts. This is tillage in

conjunction with shallow fl oodi ng.
--000- -
LAND MANAGEMENT DI VI SI ON ASSI STANT CHI EF CONNOR:

This is that same area that was part of the prior

aeri al . It was tilled first and then subsequently
fl ooded. The advantage to doing this is that -- and
actually it would be done in the reverse order. You would

have an area of shallow flood. You'd punmp the water out
of that area, then you'd till it. The moist soil would be
more resistant to wind erosion and | ast |onger than just
tilling dry soil
--000- -

LAND MANAGEMENT DI VI SI ON ASSI STANT CHI EF CONNOR:

So in summary, there's three approved BACM
gravel, managed vegetation, and shallow flooding. There
are a number of alternative measures being proposed.

However, these alternatives will require nore research and
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testing before they can be approved as best avail able
control measures.

Comm ssion staff continues to work with City
staff, as well as the staff of the Great Basin Air
Pol l ution Control District and Fish and Game to devel op
effective dust control measures that do not adversely
i mpact Public Trust values on Owens Lake.

Il now move on to discussing the solar
denmonstration project.

--000- -

LAND MANAGEMENT DI VI SI ON ASSI STANT CHI EF CONNOR:

Last summer -- just to kind of recap. Last
summer, the city approached Great Basin, the Air Pollution
Control District, with the idea of using solar arrays as a
dust control measure.

In response to that inquiry, the District
established criteria for dust mtigation through the use
of solar arrays. The general premse is to -- that the
sol ar arrays would prevent the wind from whipping up. And
t herefore, the dust would stay down.

So on February 24th, the city submtted a | ease
application to the Conmm ssion for the Owens Dry Lake Sol ar
Demonstration and I nformation Collection Study. The city
initially proposed to use an 80-acre portion of cell T1A-4

at the south end of Owens Lake to install and test sol ar
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panel configurations.
--000- -
LAND MANAGEMENT DI VI SI ON ASSI STANT CHI EF CONNOR:
And also to determne the ability to achieve dust
control . You can't see it here, but the original cell is
way -- excuse me, to the south.
|1l go back here.

The original -- let's see. Oops, that's not what
| wanted to do.

' m going to wal k over to the overhead. The
original solar dust control -- excuse me, sol ar
denonstration project was going to be right here, 80 acres
of that cell. And how would I get that off the -- thank
you.

Al'l right, so the city's original plan called for
a schedule for the demonstration project that would
i nvol ve compl eting CEQA, and getting | ease approval from
t he Comm ssion by August 2010, site preparation commencing
in October 2010, installation of solar equipnment in
January of 2011, and commercial operation commencing in
July of 2011.

--000- -
LAND MANAGEMENT DI VI SI ON ASSI STANT CHI EF CONNOR:

On June 2nd a neeting was held in Sacramento to

update Comm ssion staff on the progress and changes to the
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sol ar demonstration project. In the meeting, city staff
stated that they were no |l onger considering the 80-acre
site in the southern part of Owens Lake and were now
considering two separate 20-acre sites, one in cell T37-1,
which is to the left and the other is called Study Area 1.
Both of those are to the left of the screen.

The change in sites was necessitated by poor soi
conditions in cell T1A-4, which would significantly
i ncrease the costs of the foundation for the solar arrays.

The two alternate sites will require additional
geotechni cal study for the | oad bearing capacity of the
soil. City staff also discussed the chall enges of meeting
the district's dust mtigation requirenments for solar as a
Best Avail able Control Measure, and that to do so may al so
i nvol ve the use of berns, gravel cover, or sand fences.

The berms will basically be placed around the
edges of the solar arrays to keep the wind from getting
underneath it.

City staff informed the Comm ssion staff that
their next step will be to submt an application for a
geotechnical permt to study soil conditions in the two
areas. Once the investigation is concluded, the city
plans to revise their application to address the new
| ocati ons, and provide a detail ed project description,

whi ch woul d include the type solar array technol ogi es that
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woul d be used.

At this point, they're | eaning towards standard
flat plate photovoltaic, which is what this is.

--000- -

LAND MANAGEMENT DI VI SI ON ASSI STANT CHI EF CONNOR:

City staff believes that even with these new
i ntermedi ate steps that they could have a sol ar
denonstration project constructed and operating no |ater
t han Oct ober 1st, 2011. And that concludes the update on
t he sol ar demonstration project.

|'d next |like to nove on to the status of the
Owens Lake Groundwater Eval uation Project. In July of
| ast year, the city submtted an application for a | ease
of seven clusters of nmonitoring wells. The purpose of the
groundwat er eval uation project and these wells is to
eval uate the groundwater supply under Owens Lake to
determne if the water -- the groundwater can be used for
dust control neasures on the dry | ake bed.

The original proposal called for drilling of up
to 30 groundwater wells in clusters of three at various
| ocati ons on the | ake bed. On January 28th of this year,
the city withdrew their application in order to conduct
addi tional analysis of existing seism c data.

As previously mentioned, city staff and

Comm ssion staff met in Sacramento on June 2nd. The
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status of this project was also discussed. City staff
stated that they have reviewed the existing seism c data
and have revised their project. The revised project wil
involve fewer wells on sovereign land. There will be a
total of eight new wells drilled and one existing well
previously drilled by Great Basin will be utilized as
wel | . It will still be three clusters, but just three
clusters of three.

As previously proposed, the wells will be drilled
in clusters of three. Thus, there would be just three
clusters.

Let me go to the next slide here.

--000- -

LAND MANAGEMENT DI VI SI ON ASSI STANT CHI EF CONNOR:

The three clusters are down on the | ower side,
DWP 5, 6, and 7, the |lower right-hand side of the | ake.

Thank you.

Each cluster would have four -- excuse me, it
woul d have four-inch diameter bore hol es.

--000- -

LAND MANAGEMENT DI VI SI ON ASSI STANT CHI EF CONNOR:

This is what it would |look Iike -- and it would
be drilled to different depths, with none being greater
t han 1,500 feet.

Al'l well drilling and associated site work woul d
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be done after Snowy Plover breeding season, which ends in
m d- August .
These three wells are on DWP property. At the

time of our site visit in April, they had finished the
drilling. The footings around them were going to be
filled with concrete. But this is essentially what the

clusters on sovereign |l and would also | ook |ike.
--000- -
LAND MANAGEMENT DI VI SI ON ASSI STANT CHI EF CONNOR:
These are the | ocations.
--000- -
LAND MANAGEMENT DI VI SI ON ASSI STANT CHI EF CONNOR:
And basically, where the vehicle is, is
approxi mately where the wells would go. And this is the
existing well right here to the right of T-16.
--000- -
LAND MANAGEMENT DI VI SI ON ASSI STANT CHI EF CONNOR:
Ri ght there, thank you. And the well site here
woul d be kind of the dot on the other side of the managed
vegetation. This is all managed vegetation here on the
| ower right-hand side.
--000- -
LAND MANAGEMENT DI VI SI ON ASSI STANT CHI EF CONNOR:
The city anticipates resubmtting a | ease

application for this project in the next few months. And
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that's the update on the groundwater monitoring wells.

Lastly is the master plan. One of the conditions
of the eighth amendment to the | ease, approved by the
Comm ssion at its Decenmber 2009 neeting, is for a
| ong-term conservation plan or a master plan approved by
t he Department of Fish and Game and the Conm ssion

On January 25th, 2010, city staff -- Los Angeles
City staff informed Conm ssion staff that Ms. G na
Bartlett with the Center for Coll aborative Policy at
California State University, Sacramento, had been hired as
a facilitator to assist in the devel opnment of a master
pl an.

Ms. Bartlett was here earlier, but I think she
had to take off for another comm t ment.

Ms. Bartlett has since identified the
st akehol ders in the process, interviewed many of the key
pl ayers and formed a hierarchy of groups representing the
st akehol ders and their interests. The stakehol der
structure consists of a planning conmttee, an agency
forum a coordinating commttee, a stakehol der forum and
wor ki ng groups that will be formed as needed.

The planning commttee is the stakehol der group
that will work to develop a consensus-based plan and take
it to their respective agencies and organi zati ons for

potenti al adoption.
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To date, there have been four planning commttee
meetings, one in March, one in April, one in May, and the
most recent on June 9th. The April nmeeting was a guided
site visit to the | ake bed where some of the earlier
pictures were taken. Commttee members were able to view
t he various dust control measures on the |ake and al so
experience the wi nd-driven dust.

The topics that were discussed at the earlier
pl anni ng comm ttee meetings included recognizing the
interests of the various stakeholders, identifying the
uses on or influenced by the | ake, such as dust control,
wil dlife habitat or m ning, and creation of a charter to
gui de the master plan process.

The most recent neeting was nmore focused, with
topics such as exploring water efficient dust control
measures, and solar projects on the | ake bed. Future
pl anning comm ttee meetings will address defining the
project area, identifying the vision for the |ake bed,
drafting objectives, and recogni zing stakehol der interest
and concerns within that framework.

The next planning commttee meeting i s schedul ed
for this com ng Wednesday, June 30t h. In addition to the
pl anning comm ttee meetings, an agency forum meeting was
held in Sacramento on June 16t h. Present at the neeting

were representatives fromthe city, Inyo County, Great
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Basin Air Pollution Control District, Department of Fish
and Ganme, the California Departnment of Water Resources,
the State Water Resources Control Board, and the
Comm ssi on.

The purpose of this nmeeting was to identify the
vari ous agencies that may be involved in the master plan
process, what their roles would be, what their concerns
are, what their internal processes are, any potenti al
policies or practices that could inmpact or constrain the
mast er plan, and consider the type of |egal framework of
t he master pl an.

There was al so discussion about the sequence --
excuse me sequencing of the CEQA process relative to the
mast er plan process.

The master plan process is scheduled to be
compl eted by the end of this year, with the CEQA review
schedul ed to be conpleted sonetime in 2011. The master
pl an and CEQA docunent could then be considered for
approval by the various agencies, including the
Comm ssi on.

This concludes my presentation on the update of
the various activities on Owens Lake. Staff is avail able
to answer your questions, and representatives fromthe
city are also here.

CHAI RPERSON CHI ANG: Thank you. We have one
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speaker, Martin Adans.

MR. ADAMS: Good afternoon. My name is Marty
Adanms. I'"mthe Director of Water Operations for L.A.
Depart ment of Water and Power. And | just would like to
qui ckly underscore what Colin has reported, and thank this
Comm ssion and the Conmm ssion staff for participating with
us very actively in the master plan process, and in trying
to change the face of Owens Lake and what we're doing.

As Colin stated, we're making a | ot of progress.
The Master plan is our guiding document that we're working
for toward the future. W do have interim dust control
measures that we have to do. We have an existing
comm t ment for October 1st dust control, with the | oss of
Moat and Row, the gain of tillage today, with your
approval by Item 33, will allow us to at | east make some
positive steps on the | ake bottom so we can control dust.
It does not exactly nmeet the SIP, but it does nmeet, we
believe, the spirit of what we're trying to do in terms of
controlling dust.

And | ast nonth, | attended the Great Basin board
meeting in Bridgeport. And the board was, across the
board, encouraged us to do whatever methods we could to
try to keep the dust down as much as possi ble by using
alternate methods, and have it done by October 1st next

year, so that we could continue to try to mtigate the
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dust to the greatest extent possible.

| would like to reiterate that L. A Water and
Power remains very concerned about water use on the | ake.
Presently, we're using 95,000 acre feet a year of water on
the | ake. That's the water supply for Long Beach and
Santa Moni ca. It is also the same amount of water that
the citizens of L.A. conserved this |last year by going to
t wo- day a week watering.

Water on the | ake now is costing the city about
$46 mllion a year. So about one and a half months of the
average homeowner's annual water bill just pays for
repl acement water in the lake. So this is a big financial
issue for the city, and we have probably about a billion
doll ars invested at this point.

Lastly, we do continue to |ook to the Conm ssion
for guidance on dust control in the future. Colin
mentioned gravel, which is an issue that is a question
about whether it's consistent with the Public Trust. W
are | ooking for alternatives for dust control that did not
involve water. W understand that Moat and Row i s not
acceptable, and we've nmoved on fromthat.

We hope that tillage has a future, but we are
desperate for trying to find methods for control to
control additional areas. W currently have about five to

six mles of area that still need control. Ot her areas
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will be ordered followi ng that. And we have the existing
acreage, about 43 mles, on the |ake that's controll ed,
t hat we do need to convert some of that away from water.
So any guidance that this Conm ssion could give us is
greatly appreciated.

Thank you very much.

CHAI RPERSON CHI ANG: Great. Thank you, Marty.

Next item pl ease.

EXECUTI VE OFFI CER THAYER: That concludes all of
t he Regul ar Session items.

CHAI RPERSON CHI ANG. Or do we have to do 357

EXECUTI VE OFFI CER THAYER: Oh, I'msorry, you're
right. We have -- Item 35 was taken off the Consent
Cal endar .

Item 35, the presentation will be made -- |'m not
sure -- do we need to make a presentation?

LAND MANAGEMENT SPECI ALI ST FOSTER: | have some

background i nformation.

EXECUTI VE OFFI CER THAYER: This is the itemthat

consists of a proposal by the Port of San Diego to | ease

| and from-- in San Diego Bay fromthe Comm ssion, which
it would add to -- the Port would add to | and that it
controls, in order to have one | ease for the conti nued

restaurant use. There used to be a restaurant there,

which will be reconstructed and relocated at this site.
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We have received opposition fromthe |ocal union
down there, who | believe is here to represent their
perspective.

(Thereupon an overhead presentation was

Presented as follows.)

LAND MANAGEMENT SPECI ALI ST FOSTER: Good mor ni ng,
Comm ssi oners. My name is Ken Foster. I'"ma Public Land
Management Specialist with the Land Management Di vi sion.
And I'm going to present some basic background information
on Cal endar Item 35, which asks you to consi der
aut hori zation of a | ease of sovereign |land to the San
Di ego Unified Port District and approval of a sublease to
t he Sunroad Asset Managenment Conpany for the redevel opment
of a floating restaurant in San Di ego Bay at the end of
Har bor Island, that is known as the Reuben E. Lee.

Slide one, please.

--000- -

LAND MANAGEMENT SPECI ALI ST FOSTER: As you can
see in the slide, the Reuben E. Lee is a replica of a
stern wheeled steam ship, but it has no internal means of
propul sion. It has served as a floating restaurant on the
east end of Harbor Island in San Di ego Bay since about
1969, but it ceased operations in 2003 when Sunroad Asset
Management acquired it.

Slide 2, please.
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--000- -

LAND MANAGEMENT SPECI ALI ST FOSTER: The barge's
| ocati on on sovereign | ands was not known to us, the
staff, until 2008, when Port staff actually brought the
issue to our attention, and subsequently subm tted an
application to us for approval of the sublease -- or
approval of the |lease and the subl ease that's being
consi dered by you today.

--000- -

LAND MANAGEMENT SPECI ALI ST FOSTER: Appr oxi mat el y
60 percent of the barge is |located on ungranted sovereign
and with the remai nder |ocated within the Port's
| egi slatively granted sovereign |and, as you can see in
t he detail.

--000- -

LAND MANAGEMENT SPECI ALI ST FOSTER: The detail on
the right there shows the proposed | ease area and the
barge's orientation, with respect to the U. S. pier-head
line, and that happens to be the grant line as well.

Next slide, please.

--000- -

LAND MANAGEMENT SPECI ALI ST FOSTER: Now, the
Reuben E. Lee was a stand-al one restaurant, but the
renovated barge is one conponent of the |and-based

restaurant devel opnent that is to be known as 880 Harbor.
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The barge is expected to be towed off site for
renovations to the South Bay Boat Yard, and that's in
Chul a Vi st a. It's an approved vessel repair facility in
Chula Vista and it's expected to be returned to the sane
| ocati on once renovations are conpl ete. So there would be
no actual renovations done to the barge on site.

Renovati ons would include the demolition of the
superstructure down to the deck | evel, construction of a
gall ey and covered seating, and al so provide for an
uncovered seating area. And you can see in -- this is a
conceptual of what the barge and the, as yet to be
constructed, upland restaurant facility is expected to
| ook |ike.

The first year's rent that's shown on the
cal endar itemis a mnimm amount based on the val ue of
t he submerged | and occupied by the barge and its marine
protected pilings. The rent for the next two years
includes an increase in the mnimumrent, as well as a
percentage of gross rent, which would be due once the
restaurant begins generating revenue.

The m ni mum and percentage of gross rent due in
the fourth year and on, assumes the restaurant wll be
operating and generating revenue at full capacity. And
t hose are based on some pro forma projections.

Once the restaurant begins generating revenue, a
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percentage of rent for the barge, as discussed in the
cal endar item would be based on a percentage of the gross
revenue received by the Port as the |lessee, with a m ni mum
rental figure collected against a percentage of gross
revenue.

--000- -

LAND MANAGEMENT SPECI ALI ST FOSTER: Thi s
concludes nmy background presentation. And |I'm avail abl e
to answer questions. And | understand Irene M Cormack
with the Port is also available to answer questions as
wel | .

ACTI NG CHAI RPERSON ARONBERG: Thank you. | have
two speaker cards on this item Do any of the
Comm ssioners have anything to say before we start calling

on speakers?

Let's call Irene McCormack foll owed by Lee
Strieb.

CHI EF COUNSEL FOSSUMm Madam Chair, I'd like to
mention one thing. In an earlier version of the staff

report, there was a statenment as to approvals having been
acquired already involving the Corps of Engineers, the
Coastal Comm ssion, Port District and regional water
quality control board. That's been amended to say that

t hose are required as a condition of our |ease, rather

t han they've already been obtained.
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ACTI NG CHAI RPERSON ARONBERG: Thank you for the
clarification, Curtis.

Ms. McCor mack.

MS. Mc CORMACK: Hi. Good afternoon, Chairman.

My name is Irene McCormack, Assistant Vice
Presi dent of the Port of San Diego.

The item before you today has been conti nued
several times. And the Port is hopeful, in working with
your staff, that we have provided enough information for
you today.

The Board of Port Comm ssioners has been | ooking
forward to the redevel opnment of this restaurant site since
2003, when the floating restaurant closed, hence shutting
down public access to one of the best public views of the
San Di ego skyline.

The Reuben E. Lee, a now dil apidated faux steam
boat, had been in operation for nore than 35 years,
providing dining and prom menories for San Di egans and
visitors alike.

After the Reuben E. Lee's closure, Port staff
realized in early 2008 that the Port needed to enter into
a lease with State Lands for the ungranted sovereign | and
in which the restaurant fl oats.

| f granted, the Port intends to sublease to

Sunroad Asset Management, which is to redo the restaurant
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and i mprove public access to the east end of Harbor
| sl and.

I n June 2008, the Board of Port Comm ssioners
accepted Port staff's determ nation that the project is
categorically exempt under the CEQA guidelines in Section
15302, Class 2, replacenment or reconstruction, because the
project will be |located on the same site and will have
substantially the same purpose and capacity as the
restaurant being replaced.

Movi ng the barge, which is more |ike a boat, to
t he breakwater on the |and, does not affect any
contam nants at this time.

Your approval of the |lease is one of the first
steps in the process for the i mprovements of this outdated
facility. \While under construction, and when fully
functional, it will provide revenue for both the Port and
State Lands. The Port supports Comm ssion staff's
recommendati on to authorize the issuance of a general
| ease to the Port and authorize the approval of a subl ease
to Sunroad Asset Managenent.

Thank you. And if you have any questions, | will
answer themto the best of ny ability.

ACTI NG CHAI RPERSON ARONBERG: Thank you.

MR. STRIEB: Good afternoon, Comm ssioners. Wy
name is Lee Strieb. And I'm here today on behal f of UNITE
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HERE Local 30, which is the San Di ego hotel workers union.
And we're here today asking you to deny the approval of
this | ease and subl ease, and for the Reuben E. Lee

devel opment until there's the proper environmental

anal ysis done for this project starting with a good
initial study.

You've received, | think, in your packets or on
your desks, a letter from our attorney at Adans,

Broadwel | , Joseph, and Cardozo. 'l summarize the points
t here quickly.

Basically, as you' ve probably read in the staff
report, the staff believes that the project is exenpt from
CEQA. And our view is that that exenption from CEQA is
not proper for several reasons, primarily because the
project involves new devel opment, including new
infrastructure for the barge, a new | and-side restaurant,
in addition to what's happening in the water, as well as
removal of trees. And again, there's a removal of an
existing structure and its replacement with a new
restaurant on the barge. That whole project needs to be
revi ewed and anal yzed under CEQA. It's not sinmply a
repl acenment that's taking place here.

Furt hernore, that exemption doesn't apply because
t he project has changed since the exemption -- the CEQA

exemption was originally granted. Movi ng t he barge now
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i nvol ves taking out the breakwater and potentially

rel easing contam nation into an already contam nated part
of the San Diego Bay. And that potential inpact is

anot her reason why the proposed exenption isn't proper.

Based on the documents that we've received, there
hasn't been that initial study prepared, and there's not
evidence that the Board of Port Comm ssioners itself made
t he decision around this. It seems like it was a staff
| evel decision. And there really is not a rush here in
this case.

The Port approved Sunroad's request for an
extension of their option on this property, because of the
economy. And under the new schedule, the Port is not
expected to issue the devel opment permts on this until
March of 2011. So, for all these reasons, we're urging
you to comply with CEQA and to reject the | ease and
subl ease in this case, and to direct staff to conplete
their environmental analysis of the site prior to your
considering this further, the | ease and subl ease that are
bef ore you today.

Thank you for protecting our coastal resources.

Thanks.

ACTI NG CHAI RPERSON ARONBERG: Thank you. Staff,
M. Strieb raises some issues that | think were raised in

a letter sent late |ast week. Did you want to address

J&K COURT REPORTI NG, LLC (916)476-3171




© 00 N O O b~ W N Bk

N N NN NN R R P R R P R R R R
g b~ W N P O © 0 N oo 0o O N P+ O

125

t henf?

EXECUTI VE OFFI CER THAYER: Certainly. We didn't
get this letter until Friday. And our attorneys in the
AG s office have taken a | ook at the allegations that were
made both in this presentation and in the letter, and |
t hi nk Pamela Griggs, who is one of our staff counsel, will
respond to those issues.

SENI OR STAFF COUNSEL GRI GGS: Good afternoon,
Comm ssi oners. My name is Pam Griggs. I'ma Senior Staff
Counsel with the State Lands Comm ssi on.

We had a chance to review the letter. And |
think I'"lIl just address the coments right now t hat were
addressed here. And then if there's additional questions
on contents of the letter, I'll address those.

First of all, we believe a categorical exenption
is appropriate. The State Lands Comm ssion is acting as a
responsi bl e agency in this case. The Port approved the
project in June of 2008. And the period for a chall enge
to the project as a whole has already run.

The State Lands Comm ssion, as you were shown on
the slides, is being asked to approve a | ease just for a
portion of the sovereign ungranted | ands, where the Reuben
E. Lee is floating. So our role is only to approve that
smal | portion of the project.

The | and-side restaurant has already been
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approved by the Port and is not under our jurisdiction,
under the State Lands Comm ssion's jurisdiction.

Al so, | believe there was a m sunderstandi ng
about the breakwater. We have confirmed with the Port,
and | believe they can also answer to this, but the
breakwater will not be renmoved. So as far as sedinments
being released fromrenmoval of the breakwater, that is not
goi ng to occur.

So again, the exenmption is appropriate for us,
State Lands Comm ssion acting as a responsi bl e agency. A
responsi bl e agency is very limted in the actions it can
t ake, when an action has already been approved by the |ead
agency. And there is a -- there are exceptions to when
you can use exenptions, if there are unusual
circumstances. But in this case, there are no unusua
circumstances. The boat is simply tethered to the shore
with mooring |lines and can be backed out with any renoval
of bay sedi ment.

ACTI NG CHAI RPERSON ARONBERG: Thank you, Ms.
Griggs.

Ils there any comment from Comm ssioners?

Any ot her public conment?

Do we have a notion?

COVM SSI ONER MAL DONADO: ['1'l move approval.

ACTI NG CHAI RPERSON ARONBERG: We have a notion.
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I's there a second?

ACTI NG COMM SSI ONER BRYANT: Second.

ACTI NG CHAI RPERSON ARONBERG: W t hout objection,
Item 35 i s approved, staff recommendati on.

| have two public comment speaker cards, one from
Ms. Gravanis and one from Ms. Threlfall, but | see -- abh,
there they are.

Let's start with Ruth Gravanis and then Sandy
Threlfall and any other speakers during the regular public
comment period.

MS. GRAVANI S: Thank you. For the record, Ruth
Gravanis, the last time.

First, I want to thank Paul Thayer for
remenbering Eve Bach, our friend and coll eague. I will
inform her famly that she was remenmbered here today, and
| know that that will mean a |lot. Sandra Threlfall had to
| eave. | think she's busy drowni ng her sorrow.

As you heard earlier, some of us are very
concerned about the way that we determ ne that a |and --
a piece of land is no |longer suitable for Trust purposes.
And one of my biggest personal concerns is with the
proposed exchange from Treasure Island to Yerba Buena
I sl and.

And what we have in the authorizing |egislation,

SB 815, are statenments that say that it's suitable to
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i mpress the Trust on portions of Yerba Buena I|sl and,
because of its great views of the hills and the bridges
and because of its potential for recreational uses.

Well, Treasure Island, the portions where we're
proposing to lift the Trust, also has views of the
surrounding hills and bridges and the water and the cruise
ships and the sail boats and the pelicans. So what we're
saying here is that | ooking at the hills from YBlI is a
Trust use, but |ooking at the hills from Treasure |sl and
is not a Trust use.

And that's pretty hard to support. Obviously,
the recreational uses we're thinking about for Yerba Buena
| sland are not at all water oriented. Those very sane
recreational uses could also go on the parts of TI, where
we're proposing to lift the Trust. W need to think about
t his. | don't think it sounds quite right.

| ' m especially concerned about the chall enge that
we have, a new an unprecedented chall enge, where we're
actually proposing to place The Trust on hilltops Mare
| sl and, Yerba Buena |Island and Hunters Point Hill. Her e,
we really need to rethink this, because we're talking
about saying that when a piece of land is cutoff from
tidal action, that supports a finding that it's no | onger
suitable for Trust purposes. And then we turn around and

we place the Trust on pieces of property that never ever
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wer e anywhere near tidal action. How do we justify that?
How do we explain that?
| am not opposed to lifting the Trust from

portions of Treasure |Island, so that we can put housing

t here. | totally support the basic program being proposed
for TI/YBI devel opment. But currently, we do not have a
proposal before us that guarantees that there will be a

net benefit to the public and a net benefit to Trust
val ues.

So | strongly urge that before we get too much
farther in the direction of the enabling action that this
Comm ssion needs to take, that we address those issues.

|*'m al so concerned about training of the
trustees. We've tal ked about that before. It becomes
really important now, when we're asking the trustees
basically to take over the job that your staff has been
doing. Your staff has been educated for years and years,
and has been steeped in the neaning of the Trust and al
t he applicable statutory |laws and | egislation. And now,
we're just saying to people who have no experience at all,
okay, well you decide what's Trust consistent and what's
not . | urge you to provide whatever resources you can to
your staff, so they can provide a meani ngful education
program to your trustees.

And also, | see that my time is out, but a
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particul ar concern on Mare |sland and Yerba Buena I sl and
is that a very inmportant Trust value, and one worth
putting the Trust on is the preservation of habitat. But
we don't currently have any means to assure that that
habitat will be indeed preserved. And right now, the very
Trust values that we say make it suitable to put the Trust
there are being |ost as invasive exotic species take over
our wonderful native habitats.

| ' m happy that this Comm ssion is aware of the
damage done by the invasive m croorganisns in ballast
water. Well, we have the same kind of problemin the
terrestrial species that are destroying the habitats that
are so inmportant to our wildlife. So we have some issues
ahead of us that | hope will get a very, very thorough
di scussi on.

Thanks.

CHAI RPERSON CHI ANG: Thank you.

Any ot her public speakers?

Okay, | think we've concl uded.

EXECUTI VE OFFI CER THAYER: And if | could just

respond to the | ast speaker. The Conmm ssion will be
hearing this Treasure |sland exchange. [''m not exactly
sure of the timng on that. But an el ement of that, in
fact, will be a proposal to do just as the previous

speaker described, which would be to allow for the
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elimnation of the Public Trust designation fromthe
interior parts of Treasure |Island, and inpose it on Yerba
Buena I sl and.

And | think our perspective as a staff is that
we're doing everything to assure that public access al ong
the shoreline, a significant breadth of the shoreline,
will be preserved on Treasure |Island, and that the Yerba
Buena | sl and sections we think are Trust consistent and
suitable for inclusion in the Trust, because they provide
wonder ful views of San Francisco Bay, and we regard that
as Public Trust consistent.

But nonet hel ess, while that's our perspective,
ultimately this will be a policy decision for the
Comm ssion, and you'll have free rein to decide whatever
you think is appropriate when we bring this matter to you.

CHAI RPERSON CHI ANG: Very good.

We' ve concl uded.

Thank you very much.

(Thereupon the California State Lands Conmm ssion

meeting adjourned at 1:14 p.m)
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