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PROCEEDI NGS
CHAI RPERSON CHI ANG: Good nor ni ng. My name is

John Chi ang. I"'mthe State Controller and Chair of the
State Lands Conm ssion. l"mvery pleased to wel cone all
of you and I want to introduce ny terrific coll eagues.

First Amanda W | ker -- Ful kerson. | apol ogi ze,
Amanda -- Chief of Staff to Lieutenant Governor Abel
Mal donado. And secondly, Cynthia Bryant representing --
who is the Chief Deputy Director of the Department of
Fi nance.

For the Benefit of those in the audience, the
State Lands Comm ssion adm nisters properties owned by the
State as well as its mneral interests. Today, we will
hear proposals concerning the | easing and management of
t hose public properties.

But before we conduct the business of this
agency, we have the good fortune of having Culver City
Council Member, Scott Malsin who would like to offer sone
wel com ng remarks to those in attendance.

Thank you, Scott.

CULVER CI TY COUNCI L MEMBER MALSI N: Thank you
Chai r Chi ang, and wel come, Comm ssioners. W're very
happy to host the State Lands Comm ssion neeting here in
Cul ver City. I hope that you'll have the opportunity to
wal k around a little bit. | think that Culver City is a
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town that's hitting on all cylinders right now. W have
great roots -- the nmovie industry has great roots here.

But we're also fortunate to have live theater, art
galleries and terrific restaurants. W' ve been working
very hard to make sure that the city is moving forward and
it is aterrific place to live here on the west side.

So please, if there's anything that we can do to
help you, if you need anything during the course of the
meeting, please let us know. And if you'd like to have
your meetings here in the future, please also |let us know.
We're happy to host them

Thank you very much.

CHAI RPERSON CHI ANG: Thank you very nuch. And
t hank you for that generous offer. | also wanted to point
out that City Manager John Nachbar is also in attendance.
So, John, if you'd raise your hand and be acknow edged.
Thank you.

The next itemis mnutes. The first is the
adoption of the mnutes fromthe Conm ssion's | ast
meeti ng. Is there a notion?

ACTI NG COMM SSI ONER BRYANT: Move approval.

CHAI RPERSON CHI ANG: We have a nmotion by Cynthia.

Second?

ACTI NG COMM SSI ONER FULKERSON: Second.

CHAI RPERSON CHI ANG: Second by Amanda. Wt hout
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obj ection, the motion passes.

The next order of business is the Executive
Officer's report.

Paul .

EXECUTI VE OFFI CER THAYER: Good morni ng, M.
Chair and members of the Conm ssion. | wanted to cover |
t hink about 3 items. The first is to update the
Comm ssion on the additional steps taken by staff in
response to the forthcomng audit, which was requested by
Senator Cogdill regarding our rent-setting process.

As | mentioned at the August meeting, staff was
undertaking a variety of measures to better assure that
the correct rent is assessed. That's now reached the
poi nt where staff has devel oped an internal menmo, which is
particularly inportant, because it directs staff on very
specific things that we're going to do in the future.
There will be things |like putting a requirement into our
maj or | eases that applications for renewal have to occur 2
years in advance of the expiration of the | ease. This
will assure that we get the process done before the |ease
expires.

It also includes some more down-in-the-bushes

t hi ngs about how staff will withdraw the files from
storage and get themto the -- assigned to the right staff
people, so that -- at an earlier stage. The point being
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that if we start all of these things earlier with a better
tickler system then we'll better assure that the rent is
updated in a timely fashion.

| should report that at this stage, we don't know
when the audit is going to occur. We originally had been
told by the Auditor that it would start sometine in
September. And it's the end of October, and we haven't
heard fromthem yet, so we're not sure when that's going
to be initiated.

The other issue | wanted to point out that we've
been working is you'll recall that one of the issues was
whet her or not a certain rent-setting mechanismthat's in
the statute that tal ks about charging two cents per
di ameter inch for pipelines, whether or not that should be
updat ed.

Staff has surveyed the rent-setting mechani sns
used in 20 different states, so that we could figure out
where California is. And we find that no other state is
really using that fornula at all. I nstead, they're either
using a rent setting based on the value of the | and on
whi ch the pipeline is placed or a rent-setting mechani sm
t hat's dependent not on the diameter of the pipeline, but
the Iineal footage of it. So they charge say $5 a foot no
matter what the diameter of the pipeline is.

We're still absorbing that to figure out, you
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know, what's the best way for us to go, but we're thinking
of switching to this lineal foot basis. But in the
interim as | explained to the Comm ssion in a previous
meeting, we're still using our normal rent setting for the
right of way that's used for these pipelines. And that's
current and gets good market-rate rents, because it's
based on an appraisal of the |and today.

So we'll continue to report back to the
Comm ssion as that audit occurs, and as staff continues to
t ake other steps to respond to the issues that were
originally raised.

The second thing I wanted to tal k about was the
progress more recently made on some of the outstanding
viol ati ons and enforcenment actions that were authorized by
t he Comm ssi on.

At the | ast meeting, there were two instances
where fol ks with existing | eases were out of compliance
for different reasons. And in both -- and the Conm ssion
aut horized the staff to take | egal steps as necessary to
bring theminto conpliance.

Bot h of these people, or applicants or |essees,
have responded to that push from the Comm ssion to have
taken a |l ot of steps to come into compliance for the
Ham |t ons, which were one of the applicants. They've now

applied to the Corps to get the permt they need, in which
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they didn't have. And the Rio Ramaza Mari na has brought
their rent up to date and has paid the application fee.
So we think that steps are being taken.

| won't go through all of these, unless there's a
specific question.

There was al so great success with respect to the
Spirit of Sacramento. This is a vessel that's perhaps as
much as 80 or 100 feet |ong that has been abandoned or
near abandoned and half sunk south of the City of
Sacrament o. We' ve gone to court to get the owner to do
somet hi ng about it. And he has now refl oated that vesse
and nmoved it to a marina for repairs. So we think that
i ssue has actually been resol ved.

Some of you may recall M. Asuncion and the Bl ue
Whal e Sailing School, a property in the Bay Area, where he
conducted various activities, including having a pier and
having some fill wi thout authorization fromthe
Comm ssion. The Comm ssion has now gotten both a judgment
in favor of the State's position on this, but now we have
been aut horized to move to collect the $85,000 in back
rent and to take the necessary steps regarding that
unaut hori zed i nprovement.

And finally, | wanted to point out that the
Comm ssion has authorized its staff to file an am cus

brief in the Alameda Gateway case. This is a case where
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the City of Alameda, which is a |ocal grantee, operates
ti del ands pursuant to a grant fromthe Legislature, and
had gotten into a disagreenment with one of its tennants
t hat was supposed to have made sonme needed i nmprovenents.

The Comm ssion authorized filing an am cus on
behal f of the |ocal government to help themin their own
| awsuit. The defendant resisted that am cus, but the
court ruled in our favor and allowed us to file it. And
then on the merits, the court has held that the | essee has
not complied with the ternms of the contract.

And | raise this issue, in part to note the
success of what the Comm ssion had authorized, but also to
point out this is another exanple where we work with the
grantees, that the grantees are not -- don't independently
manage their tidelands and that we try and worKk
cooperatively with them on cases where we can do that.

So that concludes the presentation on violations.

The | ast success story that | wanted to mention
is that there was an oil spill several years ago from a
ship called the Command, where it had proceeded out of San
Franci sco Bay and then punped 3,000 gallons of oil over
t he side. It was identified as being the ship
responsible, and it paid I think about $4 mllion for
remedi ati on of the damage that it caused.

Some of the damage for which that nmoney was paid
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had to do with | oss of the beach because of the clean up,
| oss of the beach to the public for use. And so sone of
t he money was supposed to be used for recreational
i mprovenments. And, in fact, on the San Mateo coast,
Comm ssion staff worked with the local entities to devel op
and i mpl ement a new stairway down to the beach there, so
that the existing stairway had about fallen apart. So
there's now a brand new $125, 000 stairway that improves
public access down to the beach.

And that's a direct result of the Comm ssion's
i nvol venment on behalf of the public on the public access
i ssues. Other State agencies were obviously involved for
t he bi ol ogical inpacts. But | wanted to report that that
was opened in the |ast couple weeks, that that stairway
was opened.

And that -- unless, there's any questions, that
concludes the Executive Officer's report.

CHAI RPERSON CHI ANG: Thank you, Paul.

Any comments by the menmbers?

Then |l et me take this moment to recogni ze Paul.
Paul , this is your noment.

(Laughter.)

CHAI RPERSON CHI ANG: It's a cul mnation of
decades of extraordinary service to the Peopl e of

Cal i forni a. We have a resolution fromthe Comm ssioners.
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So if I can beg everybody's indul gence, |I'm going to read
the resolution honoring Paul and his service to the State.

A resolution by the California State Lands

Comm ssion comendi ng Paul D. Thayer.

"Wher eas, Paul Thayer for over 30 years has
dedi cated his career to public service; and,

"Wher eas, Paul Thayer from 1971 to 1975
served his country in the United States Navy
rising to the rank of I|ieutenant; and,

"Wher eas, Paul Thayer, after a short stint
with the San Francisco Public Library providing
reference services to branch |ibraries, began
wor ki ng for the People of California as a permt
anal yst, and then as a legislative |iaison for
the California Coastal Comm ssion from 1980 to
1984; and,

"Wher eas, Paul Thayer brought his
| egi slative, analytical, and comunicati on
talents to the Assenbly Natural Resources
Comm ttee from 1985 to 1996, where he specialized
in |legislation affecting the Public Trust
Doctrine, the California Environmental Quality
Act, coastal resources and oil recycling under
the | eadership of then Assenbly Menber Byron
Sher; and,
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"Wher eas, Paul Thayer in 1996 becanme the
| egi slative liaison for the California State
Lands Comm ssion during which time he hel ped
devel op the Comm ssion's | egislative policies and
built cooperative relationships with business,
citizen groups, and l|ocal, State, and federal
agenci es; and,

"Wher eas, Paul Thayer in 1997 becanme the
Assi st ant Executive Officer for the California
State Lands Conm ssion. In this position, he was
instrumental in supporting the Executive Officer
and division chiefs in their roles and obtained
broad know edge of the Conm ssion's programs and
operations; and,

"Wher eas, Paul Thayer in 1999 was appoi nted
as the California State Lands Conm ssion
Executive Officer and for 11 years has assi sted
the Comm ssion and led its staff through some of
t he bi ggest chall enges involving natural
resources, public policy issues facing the State,
i ncluding preparing the State for climte change,
sea level rise, alternative energy projects, oi
spill prevention and protecting our coastline
from new off-shore oil |easing; and,

"Wher eas, Paul Thayer, as a person, is one of

10
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the most interesting and uni que persons anyone
could nmeet..." --

(Laughter.)

CHAI RPERSON CHI ANG: -- "...with his passion
for Grateful Dead nmusic, Southeast Asian cuisine,
bird watching, wake boarding, guitar playing,
weddi ng officiating, hiking, and Burning Man;
and,

"Whereas, Paul Thayer's professionalism as
Executive Officer and uni gueness as a person
often converge during Comm ssion neetings,
resulting in analogies to the Sheriff in the
movi e Bl azi ng Saddl es, quotes such as, "If it's
wet, we're interested' ; and --

(Laughter.)

CHAI RPERSON CHI ANG: "Whereas, the State
Lands Comm ssi on and Comm ssion staff will mss
Paul Thayer's dedi cation and services as an
Executive Officer because of his integrity,
personality, intellect, and sense of fairness;

"Now, therefore, be it resolved by the
California State Lands Comm ssion that Pau
Thayer be commended for the distinguished record
of professional public service to the State of

California and for the | egacy of acconplishnments

J&K COURT REPORTI NG, LLC (916)476-3171




© 00 N O O b~ W N Bk

N N NN NN R R P R R P R R R R
g b~ W N P O © 0 N oo 0o O N P+ O

12

during his 11 years serving the California State
Lands Comm ssion as its Executive Officer, we
extend sincere best wi shes for a rewarding and
gratifying retirement. And the Comm ssion w shes
Paul, his wife Martha, and his band members the
very best in the years to come."

Let nme offer a personal conment. Paul, you are a
man of extraordinary integrity. You are a public servant
in its highest regard. You work to build bridges, to
connect, to engage, to listen, and to see the best in each
other, which I think is too short in supply unfortunately
in public service in many instances.

We owe you a great debt of gratitude. | am very
bl essed to have you in my life, and | wish you a life
that's absolutely extraordinary in retirement.

So thank you for everything you' ve done for me
and for this agency.

Let me ask if my coll eagues --

(Appl ause.)

ACTI NG COMM SSI ONER BRYANT: | just want to add
that 1've |learned so much from you this year. And you've
just -- 1 just think of you as a friend, in spite of only
knowi ng you for this short year. And our briefing time is
just one of my favorite tinmes. | look forward to talking

about all of the unusual things that we tal k about during
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t hose times.

| did bring to you a letter fromthe Governor
al so congratulating you on your retirenment. Il will not
read it into the record, but he concludes by w shing you
the best for your retirement and your future. And thank
you so much for your service.

ACTI NG COMM SSI ONER FULKERSON: [*Il just say on

behal f of the Lieutenant Governor, thank you for all your

hard work. We really appreciate it. W also have a
| etter for you, so you'll have a |lot of things on the wall
at home.

(Laughter.)

CHAI RPERSON CHI ANG: Paul , would you like to
of fer any coments?

EXECUTI VE OFFI CER THAYER: Well, | have to say
that there's much too much information that didn't need to
be in that resolution.

(Laughter.)

EXECUTI VE OFFI CER THAYER: | suspect that Mario
had a hand in drafting that.

(Laughter.)

EXECUTI VE OFFI CER THAYER: But ot her than that
smal |l problemwi th staff, on the whole, | just want to
stay that --

(Laughter.)
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EXECUTI VE OFFI CER THAYER: -- working with staff
has been one of the pleasures of my life. There are a
whol e | ot of aspects to this job which have been so
rewar di ng, and are suitably, you know, the capstone to ny
car eer. | couldn't ask for anything better.

And a lot of it has to do with staff who are
dedicated in a way that, you know, | wi sh some of the
public could see the amount of time they put an effort to
their work. They don't understand their taxpayers are
wel |l spent -- or the tax noney is well spent for paying
for that operation.

Also, | want to thank the Comm ssion. It's
al ways been interesting working with now -- | haven't
counted up the nunber of different Comm ssioners, but the
Comm ssioners and their staff, their |iaison staff, in
particul ar people |ike Cindy and Amanda, that have made
the job interesting and rewarding.

| always felt we operated as a team where we did
our best, both with the Comm ssioners and with staff and
with the public to honor the Public Trust Doctrine and the
val ue that brings to the State of California.

And | think that's the thing -- the final thing I
wanted to dwell on, is that that body -- |I'm not an
attorney, but that body of |aw charmed nme when | worked

for the Legislature and I found out about it.
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And | think it's the best unknown | aw we've got.
| mean, everybody knows about CEQA. But in terms of the
environment al protection, the protection for other public
needs and uses of the tidelands is something that's just
vital to the State. And for me, the nmost rewardi ng part
about nmy career has been able to interpret that and work
with that and to enjoy using it.

| also can't close without thanking my wife

Mart ha, who's here today, Martha Lennihan in the front

row - -
(Appl ause.)
EXECUTI VE OFFI CER THAYER: -- for all of her
support. The times that she patiently allows ne to travel

to the far reaches of the State and be out overni ght and
be gone. She's never conpl ained, and respects the kind of
thing that | feel is necessary to be done to carry out ny
role with the Comm ssion. And | have to thank her for
t hat .

So with that, thanks very much. And |I'm sad that
this is the |last meeting. As the Comm ssion knows, |I'm

retiring November 8th. And obviously, if anyone has any

guestions, my cell phone is still good, and |I'd be happy
to be of assistance after | retire.
CHAI RPERSON CHI ANG: Well, Paul, we have al

stood taller because of your service. So |I'mgoing to
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rise and thank you with a standing ovati on.
So others who feel the same, please.
(Standi ng Appl ause.)
CHAI RPERSON CHI ANG: Okay. MW th all that being
said, we're going to get you out of here, Paul.
(Laughter.)
CHAI RPERSON CHI ANG: We're going to nove our 69

up, which is consider the appointment of the Executive

Officer. So the person who will have to follow and fill
tremendous f oot steps. Is there a nmotion for new Executive
Officer.

EXECUTI VE OFFI CER THAYER: | f the Chair wouldn't
mnd, 1'd like to talk a little bit about this issue.

CHAI RPERSON CHI ANG: Sur e.

EXECUTI VE OFFI CER THAYER: |'ve talked with al
t he Conmm ssioners about this. And | heartily recommend
Curtis Fossum the current Chief Counsel, for this
position. You' ve dealt with himyourself, so some of this
is going to be repetitive, but | feel it important to
recapitulate the contributions he's made to the Comm ssion
and his abilities with respect to being able to be the
Executive Officer

He's a veteran of over 30 years for the State
Lands Comm ssion. He knows the Public Trust Doctrine

better than anyone else in the State. He | oves it. He
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| oves to |l ook into the history of it. He does stuff |
can't imagine wanting to do, but for himit's interesting.

He's been the Chief Counsel for the last five
years. He's been involved in all the major issues com ng
to the State Lands Comm ssion. He's famliar with them
He and | have been a team working out solutions to the
i ssues to benefit the public and to accommodate | essees
and conpliance with the | aw and with Conm ssi on policies.

He t hi nks outside of the box. | can't -- 1|'ve
told all of you individually. | can't remenber the nunber
of times where we'll be working on an issue one day, and
he'll make some suggesti on. ["11 go, "You're crazy,
Curtis". And then 1"l think about it that night and come
in the next morning and say, "Curtis, you're right. W' ve
got to do this". And it's that kind of inventiveness that
| think is inportant in dealing with something Iike the
Public Trust Doctrine and the demands of the public.

He has management experience from | eading the
| egal division for the last five years. And | think it's
especially important for continuity at this point, if he's
not applied, as you know, he intends to -- if he's not
appoi nted, he intends to resign and that would mean that
of our six divisions, five of themw ||l have new division
chiefs in this year and | ast.

So while the people we've picked are certainly
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skilled and are good in their jobs, there's been a
tremendous turnover. And | think it's important for
continuity's sake to keep sonebody |ike Curtis involved,
so that the Comm ssion won't m ss a beat in doing its
wor k.

So for all those reasons, | wanted to say that |
recommend Curtis Fossum for this job.

CHAI RPERSON CHI ANG: Thank you. Are there

comments, questions by the members?

ACTI NG COMM SSI ONER BRYANT: | do. | find myself
in an awkward position on this matter. | could nove M.
Fossum as an Interim Executive Officer, but | feel -- and

| think Paul's remarks in response to the resolution
hi ghli ght that point, that this is an extrenely i nmportant
agency with an extremely valuable m ssion. And | feel as
t hough that in order to appoint an Executive Officer, that
| would want the benefit of knowi ng who el se was
interested in the position, and what other visions there
m ght be for directing this agency into the future
avai |l able to us.

| mean, obviously | totally have the greatest
respect for M. Fossum s worKk. He's also in my briefings
that | enjoy so i mensely. And he's probably maybe the
right person to run this agency, but | don't know that

absent a search. And | serve also as the Chair of the
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Comm ssion on State Mandates. We're going through a
simlar thing right now, and we're doing the search. And
| feel as though we need to run through that.

CHAI RPERSON CHI ANG: Very good. Any ot her
comment s.

ACTI NG COMM SSI ONER FULKERSON: I will comment
t hat the Lieutenant Governor and | have had the same
conversation that with all respect to M. Fossum we would
i ke the opportunity to | ook seriously at other
candi dates. That being said, we would also hope that M.
Fossum woul d keep his name in the candi date pool.

CHAI RPERSON CHI ANG: Okay. So for the public
record, I am a strong supporter of Curtis. He just has
amazi ng knowl edge. He has a thoughtful approach to
governance, and so |I'm an advocate of Curtis' application.

That being said, it doesn't appear we have a

consensus. Does anybody want to recommend a process?

ACTI NG COMM SSI ONER BRYANT: Well, the process we
use for -- in searching for executive officer for the
Comm ssion on State Mandates was putting out -- you know,

putting out a notice and having peopl e apply. And we have
a personnel subcomm ttee that's conducting interviews.
That's how we did it there.

So we could do sonething |like that. I have not

been contacted by anybody that has expressed interest in
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it, but I think it's -- |I'"mnot sure how well known it is
t hat Paul was | eaving, and |I think that we should do
something like that.

CHAI RPERSON CHI ANG: Cynthia, do you recommend a
timeframe?

ACTI NG COMM SSI ONER BRYANT: Qui ckly. | woul d
say we'd want to -- | mean, we can't | eave this agency
wi t hout | eader shi p.

And if Curtis chooses to |eave inmmediately, we
really are in dire straits, but it doesn't nean we should
rush to make a quick decision. So | would say that we
should intend to nmake a decision by our next meeting.

CHAI RPERSON CHI ANG: Okay. Amanda, do you have
any objections to that?

ACTI NG COMM SSI ONER FULKERSON: Our office
agr ees.

CHAI RPERSON CHI ANG: Okay, very good. Are we in
agreement that we should have Curtis as the Interim
Executive Officer?

ACTI NG COMM SSI ONER BRYANT: Absol utely, if he
woul d agree to do it.

CHAlI RPERSON CHI ANG: We can have that
conversation.

ACTI NG COMM SSI ONER BRYANT: We can al so have

it -- can we have it in closed session or not? | don't
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actually know.

CHAI RPERSON CHI ANG: Curtis, discussion about you
in closed session.

(Laughter.)

CHI EF COUNSEL FOSSUM  Well, actually, 1've done
alittle research on this. And the |last three Executive
Officers were appointed, Paul being the exception, were
di scussed in closed session. So | believe it can be done
t hat way as wel | .

Let me just say that the way the succession of
office is right now, in the absence of the Executive
Officer, our Assistant Executive Officer is supposed to be
serving in his stead. W do not have that position due to
| oss of positions in the agency.

The Chief Counsel is, in fact, the Acting
Executive Officer in the absence of the first two
positions. So if I was still there, | would be the Acting
Executive Officer

| made a comm tnment basically that | would serve
for -- in offering my name or Paul offering my nane, that
| would serve for the Comm ssion for any |length of time
t hat they needed me to serve. |'ve also made a comm t ment
t hough, that | didn't want to serve as the Acting
Executive Officer

So whether it would be a nonth or two nont hs or

J&K COURT REPORTI NG, LLC (916)476-3171




© 00 N O O b~ W N Bk

N N NN NN R R P R R P R R R R
g b~ W N P O © 0 N oo 0o O N P+ O

22

three mont hs, my decision basically has been that | would
be retired as of Tuesday, unless the Conm ssion deci des

t hey want to appoint me, but we can certainly discuss it
more in closed session if you'd |ike.

CHAI RPERSON CHI ANG: Okay, very good. Thank you.

We'll bring that itemup in closed session. The next item
is the Consent Cal endar. I's there a motion?
ACTI NG COMM SSI ONER BRYANT: "1l move approval.

EXECUTI VE OFFI CER THAYER: M. Chair, there's
several items that | wanted to renove fromthe Consent
Cal endar first.

CHAI RPERSON CHI ANG: Pl ease.

EXECUTI VE OFFI CER THAYER: There are five that
woul d be removed and heard at a subsequent meeting. Those
are 2, 7, 29, 47, and 60. There needs to be additional
work with the applicant before those can be acted on by
the Comm ssion. There's one itemthat | think we could
act on today, but which for -- about which we've received
letters. And that's the Del Mar Application nunmber 55.
So | would ask that that be removed from the Consent

Cal endar and that we hear that at the end of the regul ar

cal endar .

CHAI RPERSON CHI ANG: Okay. Are there any
obj ections to pulling 55 and hearing it at the end of the
day?
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Okay, Item 55 is pulled. Request to pull 2, 7,
29, 47, 60. Any objections?

No.

Okay, can | have a motion for the rest of the
cal endar .

ACTI NG COMM SSI ONER FULKERSON: "Il rmove.

CHAI RPERSON CHI ANG: We have a nmotion by Amanda.
Is there a second?

ACTI NG COMM SSI ONER BRYANT: Second.

CHAI RPERSON CHI ANG: Second by Cynt hi a. W t hout
obj ection, motion passes.

Next item

EXECUTI VE OFFI CER THAYER: I n conversations with
the Chair, we tal ked about wanting to deal with some itens
where all three Comm ssioners m ght want to be present for
these. And | understand there may be some Conm ssioners
t hat need to meet -- to | eave before the end of the
Comm ssion nmeeting, otherw se.

And one of those was Item 68, in which we're
requesting Comm ssion authorization to sponsor a bill to
increase the fee that pays for the O Spill Prevention
Program And so | would ask that we take that up at this
juncture, file Item 68.

CHAI RPERSON CHI ANG: Very good.

EXECUTI VE OFFI CER THAYER: And Mari o De Bernardo
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is the staff person who will make the presentation on
t hat .

LEGI SLATI VE LI Al SON DE BERNARDO: Good nmor ni ng,
M. Chair and Comm ssioners. My name is Mario De
Ber nardo, the Legislative Liaison for the State Lands
Conm ssi on.

This calendar item recomends that the Comm ssion
sponsor | egislation that would fully fund the State Lands
Comm ssion and OSPR's O| Spill Prevention and Response
fund and prograns.

This, an exhibit to the calendar item is a
spreadsheet provided by OSPR, that shows a deficit in the
next year. And that deficit grows in the OSPAF fund,
whi ch funds State Lands' and OSPR' s programs. That
deficit grows each year after that.

The fund had been running on reserves -- or is
running on reserves that have been built up over the
years. They've been built because State Lands
Comm ssion's program and OSPR s program were not fully
devel oped fromthe start, which allowed for this reserve
to grow.

I n 2002, there were worries that the reserve was
runni ng out, and that something needed to be done to
replenish the fund through an increase in fees, and the

Legi sl ature voted to increase the per barrel fee that is
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part of the OSPAF' s funding source, a penny, from four
cents a barrel to five cents a barrel of oil transferring
over the State's marine oil termnals. And then also

i nposing a fee on non-tank vessels of $2,500.

That was a tenporary fix. Since then, the
programs have devel oped and are spending nmore noney than
what is being brought into the account.

Just to put into context, in 1990, when the
Lenpert - Keene- Seastrand Act passed gasoline cost about a
$1.26 a gallon, and nowit's up at $2.80. And it's only
been -- the fee inposed on per barrel oil has only
i ncreased one penny since then.

As a matter of public policy, in light of the
Gulf spill, the State should be strengthening oil spil
prevention and response and not allowing it to become
victimto underfunding. As such, | respectfully request
t hat you adopt staff's recomendati on and sponsor this
| egi sl ati on.

CHAI RPERSON CHI ANG: Very good. Questions or
comment s?

ACTI NG COMM SSI ONER BRYANT: | just want to say
"' m going to abstain on this matter, because |I'min Kkind
of an awkward position on next year's budget.

CHAI RPERSON CHI ANG: Sure. Very good. Amanda?

ACTI NG COMM SSI ONER FULKERSON: Yeah. | do have
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some concerns on this. Obviously, the Lieutenant Governor
is incredibly interested in oil spill prevention, as
evidenced by his report to this Comm ssion at the | ast
meeting.

| ama little concerned, because this seens
duplicative to me of Item 63 that we are also going to be
considering the same | egislative proposal that is in that
itemas well. So | ask staff if there's a way we can
condense that, so we're only acting on the same item once.

LEGI SLATI VE LI Al SON DE BERNARDOC: And | woul d
just say that Item 63 is sinmply asking the Comm ssion to
support legislation. This itemis asking the Comm ssion
to sponsor |l egislation. The benefit of sponsoring
| egi slation is that the Comm ssion would have control over
t he | anguage and would add more credibility to the bill
since we are one of the main programs that is funded under
OSPAF.

ACTI NG COMM SSI ONER FULKERSON: Okay. Thank you
for clarifying. | wasn't aware of that.

Our main concern with sponsoring |egislation is,
of course, the Lieutenant Governor is very big on
efficient government. So our question is, has staff
reviewed the audit of this fund that was conducted in
2008? If it has, do we have a report or do we have

results of how those audit reconmendati ons have been
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i mpl ement ed, so that we know that we're not increasing
fees into a flawed systen?

EXECUTI VE OFFI CER THAYER: Unfortunately, the
Di vi sion Chief fromour Marine Facilities Division, which
is our Division that works on oil spill prevention, isn't
here today, but we're very aware of that audit that
occurred. And our understanding is that there were steps
taken at the Departnment of Fish and Ganme to better assure
that the funds fromthis fee go for the purpose for which
they're collected, which is oil spill prevention, and that
steps were taken to nodify the approach.

Now, | can't list specifically what those steps
were, but it was a very public audit, and the Legislature
| ooked into this issue as well. And so |I believe that
reforms were made at Fish and Game over this.

Part of the problem here is that there is an
exi sting OSPAF fund which for awhile was increasing. That
t he anmount of money collected -- pursuant to the four cent
and five cent per barrel fees was greater than the
expendi tures.

But because of additional programs where both
agenci es saw areas where we could do a better job to
prevent oil spills, those prograns were expanded, so that
in essence, we've been operating at a deficit for severa

years. And the deficit was made up for by the surplus
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that was in that fund.

That fund is now rapidly depleting. And so what
wi Il happen when that fund goes away is that both prograns
will have to be cut. So the increase isn't for
anticipated new expenditures, but to preserve the existing
expenditures that we won't be able to continue.

ACTI NG COMM SSI ONER FULKERSON: Well, | nmust say
that while oil spill prevention and coastal protection is
a priority of the Lieutenant Governor, so is ensuring that
we're not raising fees into a flawed system  So unti
we're able to see the recommendati ons from that audit and
how t hey've been inplenmented and ensure that this fund is
acting appropriately, it's not something we'd be prepared
to support today.

LEGI SLATI VE LI Al SON DE BERNARDO: |"d just add, |
have the report here. It's a 2005 report. And | met with
OSPR this week to discuss this report with them and they
said a lot of the things that Paul stated, which is that
t hey addressed a | ot of the concerns in the report.

We can provide additional information to you on
t hat . | also talked to them about the willingness to nove
forward in some sort of -- and create some sort of
transparency mechani sm or audit mechani sm and | egi sl ati on,
and they were nore than happy to -- they couldn't take a

position. But the idea was that these type of audits
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coul d probably occur and be mandated through | egislation.
The audits could occur on a regular basis. They could be
conducted -- well, the |last audit was conducted by the
Depart ment of Finance. It could be conducted by the same
or another third party.

ACTI NG COMM SSI ONER FULKERSON: Okay. Thank you.

CHAI RPERSON CHI ANG. |Is there a motion?

No nmotion. Okay, no action on this item

EXECUTI VE OFFI CER THAYER: Great .

The other item that has some potential for
needing all the votes would be the oil spill prevention
item This is the one that the Comm ssion heard in
August, but it was -- and there was sone staff
recommendati ons for changes that could be made to our
program especially in light of the oil spill in the Gulf,
that staff believes should be taken. But it was noticed
as an informational item and the Comm ssion requested
t hat we bring back that item at the next meeting. And so
we' re doing that here.

In there, there are sonme reconmmendati ons for
| egi sl ation as well. And so we believe that that was an
itemthat would be good to take up where all three members
are here.

CHAI RPERSON CHI ANG: Okay. Any questions or

comments or action?
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CHI EF COUNSEL FOSSUMm M. Chair, 1'd like to
poi nt out that there are requests to speak on behalf of --
or not on behalf of, but in opposition to Item 68 as well.

EXECUTI VE OFFI CER THAYER: And we have a staff
presentation for that, if you'd |ike.

CHAI RPERSON CHI ANG: Pl ease. \Why don't you. And
then I don't have the list of people who have signed up to
speak.

EXECUTI VE OFFI CER THAYER: We'l| get those two
names to you. And Greg Scott, who's Chief of our M neral
Resources Managenment Division, will make the presentation.

(Thereupon an overhead presentation was

Presented as follows.)

M NERAL RESOURCES MANAGEMENT DI VI SI ON CHI EF
SCOTT: Good nor ni ng.

CHAI RPERSON CHI ANG: Actually, if you don't m nd,
| want to take this up later in the day. W have two
items that have significant public participation. So I
want to nove to those, so that we don't have to keep those
in the audience here waiting as |long as the normal course
of time would take.

So if we can nove up the Poseidon issue
i mmedi ately.

EXECUTI VE OFFI CER THAYER: Sur e.

CHAI RPERSON CHI ANG: And then we'll bring up the
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Long Beach issue immediately followi ng the Posei don issue.

EXECUTI VE OFFI CER THAYER: Okay. File ltem 62 is
t he Poseidon issue. And that staff presentation will be
made by, | believe, Colin Connor.

(Thereupon an overhead presentation was

Presented as follows.)

LAND MANAGEMENT DI VI SI ON ASSI STANT CHI EF CONNOR:

Good morning, M. Chairman and menbers of the
Comm ssi on. My name is Colin Connor. And I'mthe
Assi st ant Chief of the Land Management Di vi sion. "' m here
to present information on Cal endar Item 62, which is a
request for an amendment to an existing |ease to add
Posei don Resources, Surfside, LLC as a co-lessee with AES
Hunti ngton Beach, LLC.

--000- -

LAND MANAGEMENT DI VI SI ON ASSI STANT CHI EF CONNOR:

The |l ease with AES is for one intake and one
outfall pipeline which are currently used as part of a
once-through cooling system for the Huntington Beach
generating station. This |ease was authorized by the
Comm ssion on February 5th 2007, and has a 20-year term
and will expire on August 7th, 2026.

The | ease area is outlined in the blue. Although
it doesn't go all the way to the plant, the | ease area

basically goes from about the water |ine outward.
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Posei don wants to use the existing intake and
outfall pipelines authorized under the | ease for a
desalination facility to be built within the upland power
pl ant site, which you can see there. Can you go to the
third slide, please.

--000- -

LAND MANAGEMENT DI VI SI ON ASSI STANT CHI EF CONNOR:

Scroll down a little bit.

The desalination facility would be to the right,
ri ght where the hand is there.

The power plant currently uses once-through
cooling technology to cool its generators. Once-through
cooling, or OTC, is the process where an ocean water is
drawn into the power plant for cooling and then discharged
back into the ocean.

Environmental inpacts from OTC i nclude the
potential for marine organisms to be inmpinged and
entrained as a result of the |l arge volunme of seawater
required for the cooling. | npi ngement occurs when marine
organi sns are trapped against conponents of the cooling
wat er system such as screens.

Entrainment is the induction of smaller marine
organisnms into and through the cooling water system where
most, if not all, of them are destroyed by nmechani cal

system tenperature i ncreases or toxic stress.
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I n addition, OTC results in biological inmpacts
t hrough the discharge of warmer water from the outfall
into the ocean. These effects adversely inpact coastal
and ocean resources and uses, as well as Public Trust
resources that are within the jurisdiction of the
Comm ssi on.

The State Water Resources Control Board adopted
st at ewi de policy on the use of OTC for power plant cool
t hat became effective October 1st, 2010. This policy,
recent court decisions, and anticipated new regul ations
adopted by both State and federal agencies will likely
reduce or elimnate the use of OTC by power plants over
t he next decade.

Al'l existing power plants, including AES, nust

submt their plan to the State Water Board to reduce and

elimnate impingement and entrai nment from OTC by Apri
2011. | mpl ement ati on of the plan nust begin by October
2011.

The Water Board's OTC policy, however, does not
currently apply to seawater desalination plants.
Consequently, the inpingement and entrainment impacts of
t he OTC woul d continue under desalination facilities
operating in stand-al one capacity.

The proposed desalination facility would reuse

t he power plant's cooling water for its supply source.

33

a

ng

1,
1,

At

J&K COURT REPORTI NG, LLC (916)476-3171




© 00 N O O b~ W N Bk

N N NN NN R R P R R P R R R R
g b~ W N P O © 0 N oo 0o O N P+ O

34

present, the AES power plant draws in an average of
approximately 250 mllion gallons per day, or ngd, for
cooling its generators. Of this, Poseidon would use up to
124 nmgd. Under stand-al one operation, the desalination
facility's intake may increase to 156 ngd.

The water would then be desalinated using reverse
osnosi s technol ogy, produci ng approxi mately 50 ngd of
product water. The byproduct would be the other 74 mgd of
brine concentrated seawater. The brine solution would
t hen be comm ngl ed, diluted, and discharged with the OTC
flows fromthe power plant. The higher concentration of
brine in the discharge water may have adverse effects on
aquatic organisnms in the vicinity of the outfall.

Can you go back to the second slide, please.

--000- -

LAND MANAGEMENT DI VI SI ON ASSI STANT CHI EF CONNOR:

And that would be at the end of the shorter of
the two. A Subsequent Environmental |npact Report, or
SEIR, on the project was prepared by the City of
Hunti ngton Beach acting as the | ead agency under the
California Environmental Quality Act or CEQA.

The City certified the SEIR on September 7th,
2010 and adopted CEQA Findings of Fact, a Statement of
Overriding Considerations, and a Mtigation Monitoring and

Reporting Program for the project.
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On September 20th, 2010, the City adopted an
energy m nim zation and greenhouse gas reduction pl an,
which 1'll refer to as just the GHG plan, for this
proj ect.

Comm ssion staff has reviewed the GHG pl an
adopted by the City. And it's staff's opinion that it
does address the GHG em ssions from both constructi on and
operation of the facility and the ancillary inpacts.

According to the SEIR, the elevated salinity in
t he di scharge area, while not environmentally significant,
woul d affect an area of from7 to 20 acres, an area that
marine life is likely to avoid. The project is therefore
expected to use an area of at |east 7 acres of sovereign
tide and subnmerged | ands. Although, the actual area may
prove ultimately different.

As a consequence, Poseidon has agreed to pay
annual rent of $115,000 for the use of these | ands
commencing with the start of the operation of the
desalination facility. The rent was based upon the val ue
of the 7 acres expected to be occupied by the concentrated
brine.

I n addition, Poseidon has agreed to additional
conditions -- excuse ne. I n addition, Poseidon has agreed
to conditions of this amendment, such as conmply with the

GHG pl an adopted by the City of Huntington Beach. There
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is also a condition in the amendment that authorizes the
Comm ssion's Executive Officer to incorporate any new
terms lawfully inposed on the GHG plan by any and al
applicable regulatory authorities.

Posei don nmust also implement a Salinity
Moni toring and Reporting Program which I'm going to refer
to as the SMRP, which supplements the effluent and
receiving water nmonitoring, required Poseidon by the
Nati onal Pollutant Di scharge Elimnation System Permt,
NPDES permt -- a |lot of acronyms here -- issued by the
California Regional Water Quality Control Board.

As part of the SMRP, Poseidon shall perform
random quarterly sampling for salinity, temperature and pH
at three supplemental |ocations to those required under
t he NPDES permt. The sanmpling shall be done for 1 year
under pre-discharge conditions, 2 years under
post -di scharge conditions, and 2 years after comencenent
of any stand-al one operation.

Posei don Resources nust also conduct quarterly
benthic monitoring at the three supplemental stations
during the sane time periods. They must al so provide al
NPDES permt and nmonitoring data and the results to the
Comm ssion's Executive Officer in accordance with the
ti meframes established by the Regional Water Quality

Control Board's permt.
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At the conclusion of 2 years of post-discharge
moni toring under the SMRP, Poseidon shall prepare and
submt a report to the Comm ssion's Executive Officer
That report will summarize all the collected nonitoring
data, including receiving monitoring data coll ected per
the requirements of the Water Quality Control Board.

The report will also present a comparison of
pre-di scharge and post-di scharge data and characterize its
statistical trends in benthic species richness, abundance,
popul ati on or adversity. And the plan will also eval uate
receiving water salinity data to assess the
characteristics at its size and density of the discharge.

Posei don shall -- as another requirenment,

Posei don shall also prepare a simlar report at the
conclusion of 2 years of stand-alone nmonitoring, under the
SVRP. If after 2 years of post-discharge monitoring or
stand- al one post-di scharge monitoring, the Comm ssion's
Executive Officer reasonably determ nes that the results
in the SMRP report are sufficient to assess the extent of
use of Public Trust resources due to the increases in
salinity levels, then the SMRP shall be discontinued.

Based on the results of the monitoring, Poseidon
may submt to the Comm ssion a request regarding the
modi fi cation or elimnation of the consideration for the

use of the Public Trust resources in the 7 acres.
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Posei don, as a separate obligation, shall provide
copies of all regulatory monitoring and conpliance reports
pertaining to the operation of the desalination facility
to Comm ssion staff at the time of submtting such reports
to the regul atory agenci es.

Posei don, as a separate obligation, shall provide
notice and sufficient details to the Conm ssion 60 days
prior to any changes in ownership or assignnment of
interest as defined in the | ease.

Posei don, as a separate obligation, shall provide
to the Comm ssion a performance deposit in the anmount of
$500, 000 prior to comencenent of project construction.

Al so, as a separate obligation, Poseidon shall provide to
t he Comm ssion an unconditional guarantee by the parent
company, which is Poseidon Water LLC, for full performance
of Poseidon of all the obligations under the | ease.

Posei don acknowl edges that the Comm ssion may
conduct a public hearing 5 years after the effective date
of comencement of the desalination facility's operations
in order to publicly review and eval uate Posei don's
compliance with the terns of the | ease.

I n addition, AES shall notify the Comm ssion in
writing prior to discontinuing its use of the | ease
prem ses in connection with the production of electricity

using the OTC. AES may apply to the Conm ssion for an
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assignment of its obligations under the |ease to Poseidon.

I n considering approval of an assignment, the
Comm ssion will take into account Posei don's past
performance and the |ikelihood that Poseidon could and
woul d carry out all obligations under the |ease as sole
| essee.

In the event that the Conmm ssion finds that there
is a substantial probability that Posei don would not or
could not carry out all such obligations, then the
Comm ssion may di sapprove the assignment, in which case,
at AES's option, the | ease would term nate or AES woul d
remain as co-|essee.

| f the Comm ssion agrees to the assignnment, then
its conpensation for use of Public Trust resources on
sovereign |lands affected by the stand-al one entrai nment
and i mpi ngement i nmpacts, Poseidon shall assume the ongoi ng
mai nt enance obligations for the existing entrai nment and
i mpi ngenment mtigation programcurrently being carried out
by AES as of the date of the amendment.

Posei don must conmpl ete construction of the
desalination facility within eight years of the
aut hori zation of this amendment.

In the event that Poseidon fails to conmply in any
material respect with any and all of its separate

obl i gations under this |ease, the Comm ssion may term nate
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Posei don's rights under the | ease without affecting any of
AES's rights or obligations.

Wth these conditions, staff is recomending
approval of the | ease amendment to include Poseidon as a
co-| essee.

This concludes my presentation. Staff is
avail able to answer your questions and representatives
from Posei don are al so avail abl e.

CHAI RPERSON CHI ANG: Thank you. Paul , who's the
next speaker?

EXECUTI VE OFFI CER THAYER: | could probably -- we
can nmove to the speaker's |list perhaps and give the
applicant an opportunity to address the Conm ssion

CHAI RPERSON CHI ANG: So the applicants don't want
to offer an initial coment?

MR. MALONI: This is Scott Maloni on behalf of
t he application Posei don Resources. W do have an

organi zed presentation, and |I'm requesting about 10

m nut es.
CHAI RPERSON CHI ANG: Pl ease proceed.
(Thereupon an overhead presentation was
Presented as follows.)
MR. MALONI: Good norning, Chairman Chiang and
members of the Comm ssion. My name is Scott Mal oni on

behal f of the applicant, Poseidon Resources. Joining nme
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this norning are menbers of Poseidon's senior managenent
team as well as the |legal and technical consultants that
have worked on this project for the | ast decade. W wil
all be available this morning to answer any questions that
you may have.
--000- -

MR. MALONI : Li ke the Carlsbad Desalination
Project that the State Lands Comm ssi on unani nously
approved in 2008, our Huntington Beach facility is a
56, 000 acre feet per year or 50 mllion gallon per day
seawat er desalination plant. It's capable of providing
Orange county with about 8 percent of its drinking water
supply. We are |located next to the power generating
station to take advantage of the power station's existing
seawater intake and outfall infrastructure, and we're
proposing to use reverse osnosis as the primry means of
treat ment.

Today, around the world, there over 8,000
seawat er desalination plants that use RO technology in 120
countries producing 10 billion gallons of drinking water
every day.

Our facility will use the sane state of the art
reverse osnosis technology used in the most modern
| arge-scal e desal plants today around the world.

Finally, the objective of the project is to
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of fset Orange County's demand on i nmported water by relying

on technology that is proven to ensure that we are at a
affordabl e rate, providing high quality drinking water
t hat has no significant operational i npacts.
--000- -
MR. MALONI: Poseidon first introduced the
Hunti ngton Beach facility in 1998 and we spent the better

part of the |ast decade successfully permtting the

proj ect. In 2005, the City of Huntington Beach certified

a recircul ated Environmental | mpact Report for the
co-located desalination plant.

The project approval was approved to operate in
unison at that time with the power plant's seawater
cooling system The City's certification was chall enged
in superior court by opponents of seawater desalination,
and that challenge was rejected by the courts in Decenber
of 2006.

In 2006, the City al so approved a coast al
devel opment permt, and a conditional use permt. And
t hat same year, the Santa Ana Regi onal Water Quality
Control Board issued a NPDES discharge permt to the
proj ect.

And the project also has a conceptual drinking

wat er permt for the Department of Public Health issued

n

2002. Last month, the City of Huntington Beach certified
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a Subsequent Environmental |npact Report and approved a
conditional use permt and a coastal devel opment permt
for the co-located and stand-al one operation of a desal
pl ant .
The stand-al one operation assunmes that at some
point in the future, the desalination plant will
i ndependently use the power plant's cooling water system
So comng in today, we have the hearing at the
State Lands Comm ssion, and then we're on to the Coast al
Comm ssion soon after. That will wrap-up the permtting
process for the project and construction can start.

--000- -

43

MR. MALONI : This is an aerial of the site. Your

staff just showed you this. ["11 just quickly breeze
through it again. This is -- | have a | aser pointer. [
not sure if you can see it.

This is the Huntington Beach Pier off in the

di st ance. Paci fic Coast Hi ghway. This is the Huntington

Beach generating station, 900 megawatt power plant built

in the 1950s. The last half century it's used seawater as

part of the electrical generating process. About 20 years

ago, the power plant stopped burning oil and vacated those

four white oil storage tanks. The power pl ant burns

nat ural gas today.
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MR. MALONI: This is the same aerial that your
staff just showed you with a circle around the
desalination facilities. In 2005, the City of Huntington
Beach approved this configuration for the desalination
plant. And they did so again last month. W're replacing
three of the vacated oil storage tanks with pre-treatnent
facilities, the reverse osnmosis to the right and the top
of the screen within the circle is a 10 mllion gallon per
day water storage tank.

--000- -

MR. MALONI: This is a rudinmentary flow schematic
showi ng the relationship between the power plant in the
Pacific Ocean and the desalination plant and the power
pl ant's cooling water system As your staff noted, one of
t he benefits of co-locating here is that we can use the
exi sting seawater intake and outfall infrastructure. W
don't have to construct new facilities which would be
damagi ng to Public Trust resources.

The proposal is to divert the power plant's
di schar ge. It takes 2 gallons of seawater to nake 1
gal l on of drinking water. We'Ill divert 100 mllion
gal l ons of the power plant's discharge every day. And
we'll co-m ngle our discharge, the concentrated seawater,
with the remaining discharge fromthe power plant. You

could see in the yellow box the same outline that your
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staff showed you, the portion of the intake and outfall
that are subject to the State Lands jurisdiction and the
| ease amendment that's before you today.
--000- -

MR. MALONI : In the | ease, as your staff
menti oned, there are a number of environnmental
protections. Poseidon is required to conply with the GHG
pl an that was approved by the City of Huntington Beach and
supported by Cal EPA and the California Air Resources
Boar d.

The GHG pl an contains the same requirements as
t he plan approved by the State Lands Comm ssion and the
California Coastal Conmm ssion for our Carlsbad project.

The | ease also requires additional salinity
moni toring above and beyond the requirements in our
regi onal board discharge permt. And we are going to
mai ntain, or obligated to maintain, the power plant's
marine life mtigation program during the stand-al one
operation of the desal plant.

--000- -

MR. MALONI: On this screen is a list of the
Orange County municipalities and public water agencies.
We've been working with this group for the |last three or
four years. W are collectively called the Orange County

Sea Water Desalination Working Group.

J&K COURT REPORTI NG, LLC (916)476-3171




© 00 N O O b~ W N Bk

N N NN NN R R P R R P R R R R
g b~ W N P O © 0 N oo 0o O N P+ O

46

The intent behind the partnership, public-private
partnership is Poseidon is responsible for siting,
permtting, designing, building, starting up, and
operating the desal plant. W then enter into |long-term
30-year fixed price contracts with the public water
agencies, where all the water is appropriated for public
use.

You could see the acre feet on the right-hand
side of the screen. Each one of those nmunicipalities and
public water agencies have signed non-binding letters of
intent to purchase water fromthe plant. The capacity is
slightly above the project's 56,000 acre feet maxi num
capacity.

Whi | e each of these agencies has a unique
interest in the plant, they all share the common goal of
reduci ng their command on inmported water.

--000- -

MR. MALONI: | wanted to talk a little bit about
t he public support today. As your staff referenced,
there's a number of elected officials in the audience
t oday that have made the trip. On the left-hand side of
the screen, you see 17 cities in Orange County that have
i ndependently approved or voted to authorize resolutions
of support for the project. These cities represent 80

percent of Orange County's population. That nunber
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closely tracks a public opinion survey conducted this
summer that showed 72 percent of registered voters support
t he seawat er desalination plant.

We have bipartisan unani nous support from Orange
County's 14-menber Sacramento | egislative del egation and
some of those individuals are here today. W also have
support fromthe Orange County League of Cities, the
Metropolitan Water District of Southern California,
Resource Secretary Lester Snow, the California Latino
Wat er Coalition, the California Chamber of Commerce,

Hi spani ¢ Chamber of Conmmerce and nore | ocal service clubs
than | can count.

Al'l stand squarely behind this project. Not all
of our supporters can make it here today and some of them
won't be able to stick around to speak, so if | could just
ask our supporters in the audience to please stand up.

(Thereupon audi ence menmbers stood up.)

MR. MALONI: Thank you all very much for com ng
up.

--000- -

MR. MALONI : In conclusion, | just want to thank
your staff for their outstanding work and the urgency in
whi ch they addressed our application, and that we would
request -- that we concur with the staff's reconmmendati on,

and that we request that you approve the | ease amendment
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and adopt the staff's recommended fi ndi ngs.

Thank you.

CHAI RPERSON CHI ANG: Thank you.

Let me ask a series of questions. You tal ked and
referenced the initial inpacts, in terms of construction.
| want to get a holistic picture for the future, because
we're going to have many nmore desalination projects com ng
before this Conm ssion for the future. And | think it's
i mportant that, on an individual basis, we understand the
concerns. But | think we need, and for this State, to
i mpl ement best practices.

And so | understand the construction concerns for
the alternatives, the slant wells, the rainy wells, the
infiltration gallery. My concern here is the nmonitoring
period. We have a short nonitoring period, in ny
estimation for the outflow. We need to understand what
the |l ong-term consequences are, right?

| "' m not saying no to the project. "' m just
saying for the future, maybe we shouldn't be using these
types of projects. And as we're going to traverse
different ground, we ought to know what all the
consequences are. And we have a responsibility, because
we are using public lands to provide oversight and
transparency fromthis agency, what are the best practices

t hat should be used when we're using public |lands for the

J&K COURT REPORTI NG, LLC (916)476-3171




© 00 N O O b~ W N Bk

N N NN NN R R P R R P R R R R
g b~ W N P O © 0 N oo 0o O N P+ O

49

State.

So if you can share with everybody the sense of
why OTC, in this sense, right? Did you cost out the
| ong-term consequences? Wuld you be willing to extend
the monitoring period?

| know quite a few of the people here are here
because of the jobs. Certainly, that is a massive concern
for the State of California. Why such a long timefranme
before we're going to create those jobs, so that we have
t he best sense, right? Because |I'm concerned about the
j obs issue too. That's referenced in why you're pushing.

If that's the concern, why aren't we pushing nore
aggressively on that, right? And if it's the financing
issue, I'lIl ask more questions in the aftermath, right,
because | sit on the other Board in regards to where
you're publicly disclosing this time that you're going to
use some intervention by government agencies.

MR. MALONI: Thank you. Let me address your
first question. The Subsequent Environmental | nmpact
Report that was certified by the City of Huntington Beach
extensively studied alternative intakes that you
menti oned, subsurface intakes, beach wells, infiltration
galleries and determ ned that the alternative intakes are
environmentally infeasible and technically --

environmentally inferior and technically infeasible.
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As a responsi bl e agency under CEQA, your State
Lands Comm ssion is relying on the certification of the
EIRIin the City's findings. And it's my pleasure to |et
you know that that certification was not |egally
chal l enged. The Statute of Limtations for filing a | ega
chal |l enge against a certification of that EIR has expired.

We've | ooked at the alternative intakes, and they
sinply don't work. And to put it in context, | mentioned
how many seawater desalination plants are operating around
the worl d today.

CHAI RPERSON CHI ANG: Scott, if | could interject
SO -- it's technically not feasible at that |ocation or
it's technically not feasible?

MR. MALONI : It's technically not feasible at
that |location with a facility of that size. The point I
was going to make is that there are no | arge scale
seawat er desalination plants operating anywhere around the
world today -- a large scale would be defined as 20 ngd or
greater -- that use subsurface intakes. They all use the
type of intake that we're proposing to use in Huntington
Beach, including a half dozen desal plants that have
recently built in Australia. All large scale plants use
very simlar intakes.

To your second question about the nonitoring

period, we do have a salinity monitoring reporting program
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that is a condition of this |ease, that is above and
beyond the nonitoring that we already have in our NPDES
permt. The nmonitoring in our NPDES permt is for the
full life of the project.

The requirement of our lease is in addition to
that, and it's not -- it's a 5-year monitor program It's
1 year of pre-operation monitoring, 2 years of
post-di scharge co-located monitoring, an additional 2
years of stand-alone monitoring. And that's the bare
m ni mum

The Executive Officer of the Conm ssion does have
the authority to extend that period of that monitoring if
they feel that it's necessary. And that provision is
spelled out in the |lease. So the 5-year monitoring
programis a bare mnimum and it's in addition to the
life long nonitoring we have through our NPDES permt.

CHAI RPERSON CHI ANG: Does salinity -- correct ne
if I"mincorrect, the salinity monitoring progranms are 2
years, is that inaccurate?

MR. MALONI : It's 5 years. It's 1 year prior to
operation of the desal facility, an additional 2 years
after operation of the desal facility under the co-Ilocated
scenario. And then we have to do an additional 2 years
under the stand-al one scenario.

So at some point in the future when the power
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pl ant does decomm ssion its cooling water system we're
operating independently, we have an additional 2 years of
monitoring at that time as well.

CHAI RPERSON CHI ANG: And is that --

MR. MALONI: Rick Zbur. Can | ask --

CHAI RPERSON CHI ANG: Yeah, absol utely.

Hi, Rick. I ntroduce yourself for the record,
pl ease.

MR. ZBUR: Chairman Chiang, | just wanted to add
somet hing el se and just make sure that you understood.

Ri ck Zbur with Latham and WAt ki ns representing
Posei don Resources.

CHAI RPERSON CHI ANG: Yeah, thank you.

MR. ZBUR: Two things with respect to the
monitoring. The Regi onal Board does require salinity
moni toring over the Iife of the project. Your staff
actually asks for additional salinity monitoring. The
reason being that if you remenber back, the EIR actually
| ooked at both i nmpingement, entrainment, and salinity
i mpact and determ ned that the inpacts would be | ess than
significant, because the project is projected to neet
regi onal board standards to protect marine |ife.

So the |l ease imposes a | ease payment to
conpensate the State for the | ess-than-significant inmpacts

of the project. And so they've added additiona
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monitoring requirements to assure that the State -- that
the use is consistent with what is projected in the EIR,
because they're | ooking at the area of

| ess-than-significant inmpact.

So | don't know if that's hel pful. So that was
intended to be a period of tinme that's sufficient to
assess whether or not the |less-than-significant area is
consistent with the | ease payment. But in terms of the
environmental protection issue, meeting the ocean pl an
requi rements, which is in the jurisdiction of the regional
board, that monitoring will continue over the |life of the
project. So this is just the supplenmental piece.

CHAlI RPERSON CHI ANG: Yeah, that is of assistance.
A further question, Rick. MWhat's the appropriate tinme for
study under best practices for marine biology, marine
sci ence?

MR. ZBUR: | think that's --

CHAI RPERSON CHI ANG: Salinity monitoring.

MR. ZBUR: \What's the appropriate period of time?
| think that's sort of a technical question that maybe
some of our scientists could answer. You know, it's --
the monitoring that was inposed under the regional
board -- |I'm sorry, under the | ease provisions requires
that the nonitoring take place -- that was determ ned to

be a sufficient time to assess the salinity inmpacts of the
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project. And the Executive Director -- if, in fact, the
data is inconclusive for that determ nation to be made,
the | ease provisions allow the Executive Director to
extend that.

So we would come into limt it, if, in fact,
there's concurrence with your scientific staff that the
data is sufficient to statistically predict the use of the
area. I don't know, that was sort of a convol uted
response, but --

CHAI RPERSON CHI ANG: That's okay.

MR. ZBUR: The point was being that this is a

fairly long period of time, and there will be a technica
review of the data. And, at that point, it's -- your
staff could require nore data if, in fact, it's viewed

that it's not sufficient to determ ne the extent of the
use.

CHAI RPERSON CHI ANG: Are there any questions or
comments for the applicants?

MR. MALONI: Thank you.

CHAI RPERSON CHI ANG: We have public comment. So
et me welcome first public speakers, representatives of
t he people. The Honorable Senator Tom Harman from t he
35th Senate District, followed by the Honorable State
Senator Lou Correa, followed by the Honorable State

Assenbly Member Jose Sol orio.
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Tom wel come.

SENATOR HARMAN: Thank you very nuch, M. Chair.
| appreciate it. Good nmor ni ng. "' m Senat or Tom Har man.
| appreciate the opportunity to testify before you in
support of the Huntington Beach Desal i nation Pl ant.

| represent the 35th Senate District in
California, which covers nost of Orange County's coastline
and includes the City of Huntington Beach. Having |ived
in Huntington Beach for nearly 40 years, |'mvery proud to
call Huntington Beach my home town.

|*ve served on the Huntington Beach City Council
for 6 years before being elected to the Legislature, where
|*ve now served for 10 years, first, in the Assenbly and
now i n the Senate.

Because of my | ong association with the City, I'm
intimately famliar with the issues that are of inmportance
to the City of Huntington Beach and to its residents.

The project before you today is |located in ny
Senate district and is broadly supported by my
constituents. In fact, |I'm proud that all 14 menbers of
t he Orange County State delegation to the Legi sl ature,
Republ i cans and Denocrats, have unani mously endorsed this
proj ect.

As a del egation, we have collectively written

you, urging your approval of this project. That letter is
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in your record and | hope you've had a chance to review
it.

As you know, southern California's access to
water from northern California and the Col orado River is
constrained. Currently, Orange County nust import half of
its water supply. The proposed desalinization project
presented to you today provides Orange County with another
tool to augment water conservation and recycling efforts
and to reduce the county's dependence on inmported water.

As California struggles with the statew de issue
of water supply, it only makes conmmon sense for
Californians to access as many di fferent sources of water
supply as possible, rather than rely al nost exclusively on
i mported water.

Twice the City of Huntington Beach has certified
Envi ronmental | npact Reports that denonstrate that the
proposed project will pose no significant inpact to public
resources that are under the jurisdiction of the State
Lands Conm ssi on. Further nore, this project will provide
j obs, econom c stinulus, and new tax revenue.

Fresh drinking water and jobs, | can't think of
two nmore inportant issues confronting the people of
California today.

Once approved and operational, this project will

provide an inmportant step towards providing for those two
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critical needs, fresh water and jobs. | respectfully
request your approval today.

Thank you.

CHAI RPERSON CHI ANG: Thank you.

SENATOR HARMAN: Just one other matter, M.
Chairman, if | could, on something of a personal nature.
As you know, Senator Correa and | are nmenmbers of the

| egi slature. We haven't received a paycheck since June

57

30t h and wondered if you m ght have brought our paychecks

with us today.

(Laughter.)

CHAI RPERSON CHI ANG: Actually, Senator Harman, i
you check your bank account, you should have received it
yest erday.

SENATOR HARMAN: Good j ob.

(Laughter.)

CHAI RPERSON CHI ANG: | f you have any problem

tell wus.

Senator Correa, welcone.

SENATOR CORREA: Thank you, M. Chiang and
menbers of this honorable commttee. |'m State Senator

Lou Correa and | represent the area right next door to

f

Senat or Harman. And those Huntington Beach sands that you

were | ooking at on that screen a m nute ago were places |

used to frequent when | was in high school, and now, as a
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father of four, we visit those beaches quite a bit in the
summerti me.

So | can say |I'mvery concerned about what
happens in those beaches, because they are part of ny
community, although right outside my district.

What this project represents is more than 10
years of planning. What this project represents is a
bal ance, a good bal ance. I want to thank all the people
t hat have been involved, all the organizations, for making
it a better project from what it was 10 years ago.
Because of the input fromthe environnmental community,
because of the input of others, this project today, in ny
opi ni on, represents a solid good bal ance bet ween
envi ronmental concerns and j obs.

This project directly will generate about 2,000

construction jobs. Wth a multiplier effect, many nore

t housands of jobs, many of those workers will live in ny
district. And many nore of those secondary jobs that wil
be created will be in my district.

And as M. Harman was tal ki ng about receiving a
paycheck, | have to remnd -- | don't have to rem nd
people, but et me point out that the unenploynment rate in
the district is not 12 percent, it's nore like 15 to 20
percent .

This | ast wave of foreclosures is due directly to
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peopl e having |l ost their jobs. This is an inportant
project for not only M. Harman's district, but for all
our areas, not only because of the jobs, but as M. Harmn
poi nted out, because of the fresh water it will generate.
| stand here in strong support of this project. And I
hope you move forward and vote this, so we can get these
j obs - -

CHAI RPERSON CHI ANG: You may proceed.

SENATOR CORREA: Did I do sonething?

(Laughter.)

SENATOR CORREA: | ask for an aye vote. Thank
you very much

CHAI RPERSON CHI ANG: Thank you very nuch.

Assenbly Menmber Sol orio, wel cone.

ASSEMBLY MEMBER SOLORI O: Thank you, Chair and
Comm ssi oners. | appreciate the tinme to speak today.
am here with ny other coll eagues again in full bipartisan
support of this Huntington Beach water desalination
proposal . I would tell you that in Orange County, we have
about 50 percent of our water is inmported. And as the
Assembly Chair of the Select Comm ttee on approaches to
dealing with the State's water crisis, part of what we
need to do is have regional solutions.

Here, we have a situation where Orange County is

willing to step up to the plate and create a new source of
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drinking water. We know t hrough our State Water Pl an that
we need 500, 000 acre feet of seawater desalination in
California by 2030. And our netropolitan water district
plan calls for 150,000 acre feet of desalinated seawater
by 2020. That's just 10 years from now.

And we've got to start building these things.
These things are on the books as desal projects that we
must build to keep dealing with good water quality and
havi ng avail abl e water for our residents and our economc
growt h. So it is with much support that |I'm here in
support, again with my other coll eagues, of this very
i mportant Huntington Beach water desalination project.

Thank you.

CHAI RPERSON CHI ANG: Thank you, Assenbly Menber.
Just so that people understand, the lights indicate you
have time for about 2 m nutes to make public conment.

Mayor Cathy Green fromthe City of Huntington
Beach, followed by Keith Bohr, Council Menmber fromthe
City of Huntington Beach, followed by Don Hansen al so a
Council Menber fromthe City of Huntington Beach.

HUNTI NGTON BEACH MAYOR GREEN: "1l actually ask
my coll eagues to please conme up. I am Cathy Green, Mayor
of Huntington Beach. This is the imedi ate past Mayor,
Kei th Bohr and our Council Member Don Hansen.

CHAI RPERSON CHI ANG. Wl cone.
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HUNTI NGTON BEACH MAYOR GREEN: Chair,

Comm ssioners, congratul ations, Paul, on your retirement.
| wish you the very, very best.

EXECUTI VE OFFI CER THAYER: Thank you

HUNTI NGTON BEACH MAYOR GREEN: On behal f of the
City of Huntington Beach and our 200, 000 residents, we are
here to urge your approval of the Huntington Beach desal
proj ect.

I n December -- | mean, in September, the city
council voted to certify the project's final subsequent
Envi ronmental | npact Report, concluding that there were no
significant inpacts for both the construction and
operation of the project related to 13 different areas
studi ed, including marine inpacts.

As a CEQA responsi ble agency, the State Lands
Comm ssion commented on the draft SEIR, and these comments
wer e addressed in the final certified report.

The seawat er desalination project will provide
Hunti ngton Beach and Orange County with an environmentally
responsi bl e drought - proof water supply that replaces | ocal
demand on imported water. The project will relieve
pressure on the Sacranmento-San Joaquin Bay-Delta, and
avoid --

(Thereupon the buzzer went off.)

HUNTI NGTON BEACH MAYOR GREEN: I's that for me?
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-- the considerabl e energy consunpti on associ at ed
with punmping water through the State Project to southern
Cal i forni a.

As a condition of the City's approval, the
project includes an energy mnim zation and greenhouse gas
reduction plan that will result in the project being a net
carbon neutral. This plan is identical to the energy
m nim zati on plan prepared for Poseidon's Carl sbad project
and approved by the California Coastal Conmm ssion, State
Lands Comm ssion, in 2008, and endorsed by the California
Air Resources Board, the California Energy Comm ssion and
the Metropolitan Water District of Southern California.

HUNTI NGTON BEACH CI TY COUNCI L MEMBER BOHR: In
the interests of time, I'lIl keep it very short. Kei th
Bohr, Huntington Beach City Council.

Thank you, Chairman, and menbers of the

Conmm ssi on.

Fifty mllion gallons of drinking water per day.
It's 8 percent of what Orange County uses -- or requires.
Two thousand jobs, $106 mllion of revenue for Huntington

Beach. Seventy plus percent of the community supports it.
Al'l the legislative districts. It's one prong in the
mul ti-prong approach to drinking water, conservation,
recycling and desal. And we urge your support today.

Thank you.
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HUNTI NGTON BEACH CI TY COUNCI L MEMBER HANSEN

Good morni ng, Comm ssion. Council Menber Don
Hansen, City of Huntington Beach. Just to echo what's
al ready been said, this is a needed project within our
region. | think Orange Countians pride thenmsel ves as
being a self-help county in many ways. W' ve delivered
projects to our region that are cutting edge, in both the
use of water recycling and now desalination.

My col |l eagues and | have been on the council and
have reviewed both the initial EIR, as well as the
subsequent EIR. We are near unani mous approval in the
subsequent EIR approval.

Our city attorney has delivered to the Executive
Officer that there's been no | egal challenges to this nost
recent certification. My coll eagues, as well as the
del egati on of Orange County | egislature, we urge your
adopti on and approval of this.

Thank you.

CHAI RPERSON CHI ANG: Thank you. We have Martin

Pai ne and Tony Capitelli followed by Jody Vaughn.
MR. PAI NE: Wel |, good morning, Chairmn Chiang
and Comm ssi oners. My name is Martin Paine. | am the

district director of California State Senator M m

Wal ters, who unfortunately is unable to be here this

mor ni ng because of prior comm tnments.
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However, she has asked me to speak before you on
behal f of the approval of this |lease to the Huntington
Beach desalination facilities. Although, the 33rd
district does not enconpass the City of Huntington Beach,
basically everybody in Orange County is drinking out of
the same spigot there. And we nust all ensure that we
will be able to nmeet the demands of our grow ng popul ation
and the climatic chall enges inherent to this region.

First of all, as Chairman Chiang pointed out,
with the California EDD statistics showing the 2.2
unenpl oyment figure for the State, we should all welcone
t he opportunity to generate 2,100 jobs, much needed there
in Orange County as this project does. Wth the
growing -- I'msorry, by utilizing the existing AES
facilities and infrastructure, we should all be for
recycling as this project does.

This project will be able to provide as much as 8
percent of the water supply for Orange County, which would
help alleviate that pressure of imported water supplies
from Northern California and the Colorado River. Wth
growi ng concerns over the integrity of the California
aqueduct system of levees and |lift stations, it is often
noted that our region is only one event away from a
catastrophic result should a failure occur.

Shoul d that catastrophic event ever occur, the
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Hunti ngton Beach desalination plant's creation of 50
mllion gallons of fresh drinking water each day could
make the difference of whether or not our parched
communities will have a spigot to drink from Refl ecti ng
back on those i mages of Katrina and other natural

di sasters where massive lines of victims were |lining up
for a sinple bottle of water to drink, you can see how

i mportant this facility will be in that event.

Agai n, on behalf of Senator M m Walters,
respectfully request your support of the approval for the
Hunt i ngton Beach desalination facilities.

Thank you.

ACTI NG CHAI RPERSON ARONBERG: Thank you, M.

Pai ne. Tony Capitelli is next. W're having a

mal function with the timer, so if everyone could try to
keep your remarks to 2 mnutes, we'd really appreciate it
while we work on fixing the mal function.

MR. CAPI TELLI : No problem My name is Tony
Capitelli, district representative for Congressman Dana
Rohr abacher .

As you know, the desalination facility would lie
in the Congressman's district. l'"d like to read into the
record of the State Lands Comm ssion meeting the follow ng
statement from Congressman Rohrabacher:

"California' s current regulatory mlieu and
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reported water drought makes inmpossi ble southern
California's reliance on inmported water. It is
crucial that we use innovative technologies to
find and harvest | ocal water sources.
Desalination is fundamental in this endeavor.

"l ama commtted advocate in the House of
Representatives for both the Long Beach
desal ination pilot project and the Orange County
Water District's groundwater repleni shment
system Simlarly, the Huntington Beach
desalination facility will provide clean water
and i mprove the reliability of our |ocal supply.
| firmy offer nmy whol e-hearted support for this
project".

And I'd like to submt this letter for the

Comm ssion's review.

ACTI NG CHAI RPERSON ARONBERG: Thank you.

Jody Vaughn.

Ms. Vaughn will be followed by Lindsay Brennan,

who will be followed by Brett Barbre.

66

MS. VAUGHN: Hel | o. My name is Jody Vaughn. And

|"mthe District Director for Assenbl ywoman Di ane Harkey

of the 73th District, which enconmpasses south Orange

County and north San Di ego County. | have come here today

from San Juan Capi strano on behalf of Assenbl ywoman
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Har key.

The residents and busi nesses of Orange County
want a reliable drought-proof and cost certain supply of
wat er . Currently, Orange County is reliant on imported
wat er for about half of its water needs. The volatility
of imported water rates makes it difficult for businesses
to accurately estimate their costs. This project will
hel p reduce our dependency on inmported water and make the
cost and availability of water nobre consistent, so that
busi nesses may nmore accurately project the cost of doing
t heir business.

The Hunti ngton Beach seawater desalinization

project, which will provide 50 mllion gallons of fresh
drinking water to Orange County, will help to do this.
Not only will this project provide 2 mllion annually in
tax revenue to the |ocal community, it will, during its

construction, provide 2,000 construction jobs. A welcone
boost to an area that is in double digit unenmpl oyment.

The buil ding and operating this project will be
with private funding. Public water agencies will only pay
for the water if it is delivered at the quantity and
quality agreed upon in its contracts.

Assenbl ywoman Har key sees the project as an
excell ent public-private partnership that will stand out

as an exanple of a successful way to build sorely needed
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State infrastructure.

This Comm ssion has approved a simlar |ease for
t he desalinization project in Carlsbad. Assenbl ywoman
Har key respectfully urges you to give the sanme
consideration to Orange County that you have already given
to San Di ego county.

Thank you.

MS. BRENNAN: Good norning, Conm ssioners.
Supervi sor Moorlach couldn't make it this morning, but he
did want me to read into the record a letter that he
recently sent you all.

"I am pleased to see that Posei don Resources,

Hunti ngton Beach seawater desalination project,
which will be built in my district, continues to
move forward through the permtting process. It
has received all of the environmental approvals
necessary at the local level. And science has
shown that the project can be built and can
operate in an environnmentally responsible and
saf e way.

"This project was recently named to the 2010

green team by OC Metro for its environment al
st ewar dshi p. And it shows how a private-public
partnership can successfully benefit Orange

County's infrastructure needs while protecting
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t he ratepayers.

"The project will also provide nore than
2,100 jobs to Orange County, as well as 2 mllion
in annual tax revenue to the City of Huntington
Beach and mlIlions more in public benefits. The
50-m I lion gallon per day project will provide
enough water for 8 percent of Orange County's
needs and hel p wean Orange County off
increasingly constrained i mported water.

"Posei don Resources has agreed to voluntarily
of fset their indirect greenhouse gas em ssions
t hrough a carbon offset program Because t he
desalination facility itself creates virtually no
greenhouse gases, the idea of offsetting its
i ndirect greenhouse gases due to energy use is
unprecedented and should be | auded.

"Whil e we must encourage businesses who
engage in environmentally responsi bl e behavior
like this to operate in California, | encourage
you to grant Posei don Resources the |ease it
needs to take the next step toward building this
much needed state of the art water purification
process."

Thank you, Conmm ssioners.

ACTI NG CHAI RPERSON ARONBERG:. Can you just before
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you | eave, identify yourself for the record. | didn't
catch that.

MS. BRENNAN: l"m sorry. Li ndsay Brennan,
Supervi sor Moorlach. Thank you.

ACTI NG CHAI RPERSON ARONBERG: Thank you.

So Brett Barbre is next, followed by Renee Maas,
foll owed by Noble Waite. Can you please -- can fol ks who
are waiting come a little bit closer to the podiumto save
t hat wal ki ng-down-the-aisle-tinme, please.

MR. BARBRE: Sure. Thank you very nuch. My nanme
is Brett Barbre. And |I'm wearing two hats today. One,

' m an el ected director of the Municipal Water District of
Orange County, which is the import agency for Orange
County, and I'm also a director on the Metropolitan Water
District.

We view this as a very important project that's
very key to the diverse water supply for Orange County.
We're very fortunate in southern California, in that we
i mport water both fromnorthern California and fromthe
Col orado River, but we also put a huge enphasis on | ocal
production, the devel opment of |ocal resources.

We have a | ocal groundwater basin that's very
wel | managed. We have devel oped recycled water, and we
believe desal is a very inportant conponent of it as well.

At Metropolitan we have set aside 150,000 acre feet to
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meet the needs of the future. W believe this is a
critical component of it, and we are very, very supportive
of this. And we urge you to support this as well.

Thank you.

ACTI NG CHAI RPERSON ARONBERG: Thank you.

MR. WAI TE: Good afternoon. My name is Noble
Wai t e. I amthe director of the Orange County Water
District and al so best known to my conmunity as the ol dest
living city councilman still living in Huntington Beach.

(Laughter.)

MR. WAITE: That is until today.

| earnestly ask you to approve this, so that we
can get Poseidon noving on this desalting project. Orange
County Water District filled in the best they can by
taking 60 mllion gallons of secondary and tertiary
treated sewer water and making it potable. And if they
can do that, Poseidon can take the seawater and make it
potable. And I know they can do it. And the only
obj ection that | hear in the past is that the expense is
going to be too much. To them | say, have you ever tried
taking a bath in Sparkletts Water.

(Laughter.)

ACTI NG CHAI RPERSON ARONBERG: Thank you.

Next we have Renee Maas, who will be followed by

Deni s Bil odeau, followed by Merle Moshiri.
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MS. MAAS: Good nmorni ng. My name is Renee Maas.
And I'm a senior organizer with Food and Water Watch. We
are a national consumer organization.

Today, |'ve heard a | ot of discussion about
whet her or not California needs desal, whether or not we
need water, whether or not we need jobs. Those things are
not in debate here today.

What is in debate today is whether or not this
project and Posei don Resources is a good partner for the
public -- that the public can trust to | ook out for our
public resources, our land, our air, our water, things
that we all -- that are all part of our Public Trust
Doctri ne.

We think -- we are particularly concerned about

this project, given Poseidon's track record of failure.
It is clear that they are an unacceptable partner for an
agency to entrust with protecting our public |lands. And
we believe that approving a |l ease with Poseidon is not a
good use of our tax doll ars.

The consideration of this |lease is extremely
preenmptive, given the fact that the Carl sbad Project,
which is very simlar to the Huntington Beach project, has
not been resolved. We must see how that project plays out
bef ore we can make any deci sions about this plant,

particularly since things in Carlsbad have not been going
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wel | .

| heard something -- some of the city counci
members from Hunti ngton Beach said, you know, this will
bring us lots of tax revenue. Well, there is actually an
article written in the North County Times | ast week saying
that the City of Carlsbad has already spent $2.5 mllion
to get their project approved and they have nothing to
show for it.

And now it is suspected that the San Di ego County
Water authority is going to have to take over the project,
whi ch means the City of Carlsbad would continuously |ose
nmoney in tax revenue.

G ven this exanple of how Posei don made nany,
many prom ses, big prom ses about jobs and water, they're
going to come in and save California's problem and having
to deliver, and now maki ng these same prom ses, we think
t hat the Council, as menbers who are responsi ble for
saf eguardi ng our public resources, environmentally and
fiscal, it would be irresponsible to nove forward on this
proj ect before the project in Carlsbad is worked out. And
we, therefore, ask you to reject this |ease.

Thank you.

ACTI NG CHAI RPERSON ARONBERG: Thank you.

Denis Bil odeau. Are you in the roonf?

No, okay.
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Merl e Moshiri or Merle Moshiri.

MS. MOSHI RI : It's Merle.
ACTI NG CHAI RPERSON ARONBERG: Mer | e.
MS. MOSHI RI : | am Merle Moshiri. I'"ma 38-year

resi dent of southeast Huntington Beach where this project
i's proposed. I think, first of all, that it's inmportant
to state that we're not strictly opposed to ocean
desalination. W know that the desalination via Long
Beach and Dana Point can be done in a way that elim nates
marine life mortality. And we know that the best is yet
to conme in this industry. Subsea intakes are a proven
alternative.

We think the flaw of this project is that it was
sited and designed to use the discharge fromthe power
pl ant that sits in our backyard. W warned fromthe
begi nning that it was reasonably foreseeable that the
cooling water intake and di scharge woul d be prohibited,
and Poseidon's plans would not work. We were ignored by
Posei don, our elected representatives, and adm nistrative
agenci es responsi ble for protecting the environment.

But our prediction has come to reality. Now t hey
have to listen to us. Now, they want to continue killing
marine |ife off our coast and di scharging concentrated
brine into our near-shore waters with the same punmps and

pi pes the power plant is prohibited from using.
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It's not only offensive, it's irrational. To
prohi bit one industry frominpacting our marine
environment and i mredi ately turn around and allow a
different industry to step into their shoes. W want our
ocean restored and protected for our grandchildren and
generations to come. We oppose nore coast al
i ndustrialization, especially given that there are readily
avai |l able alternatives to neet fresh water demand. Cal
us NIMBYs if you'd like, but we live on this coast. W
love it, and we're not the only ones. W're Surf City
U. S. A

M1 1lions of people visit our shores, not to | ook
at a desalination plant, but to swimin clear water. I n
fact, our efforts are consistent with your Public Trust
duties. We don't m nd being called NI MBYs. Our coast is
worth it.

But we cannot do this wi thout your help. This
pl ant does not enploy the best intake technol ogy
avai l abl e, and consequently kills marine life
unnecessarily. It is extremely energy demandi ng and woul d
only add to the difficult challenge to reduce greenhouse
gas em ssions and adapt to inevitable climte change.

In short, this proposal threatens healthy and
robust marine ecol ogi cal processes directly through their

i ntake and di scharge, and indirectly by adding to the
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embedded energy in our regional water portfolio and
exacerbating sea |level rise and ocean acidification. W
ask, as citizens, that you deny this | ease based on your
Public Trust duties.

Thank you.

ACTI NG CHAI RPERSON ARONBERG: Thank you.

Next we have Shawn Dewane, who will be foll owed
by Karl Seckle, who will then be followed by Mary Jo
Baretich.

MR. DEWANE: Thank you very nmuch. It's ny
pl easure to be here. My name i s Shawn Dewane. " m
currently serving as president of the Board of Directors
at Mesa Consolidated Water District.

Mesa i s an independent single-service specia
district serving the potable water to the City of Costa
Mesa, part of Newport Beach, John Wayne Airport, and -- so
on behalf of the citizens of the City of Costa Mesa, we
urge your support of this project. Our polling numbers at
the district show that over 72 percent support from the
110, 000 constituents that we currently serve.

We believe that this is an inmportant part of the
overall water supply portfolio for the County of Orange.
Our interest in working with Poseidon is a transm ssion
pi peline of 44 inches that transects the City of Costa

Mesa. We have strong support on our board and strong
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support in the community for the project, and we urge that
you support the project as well.

Thank you very much.

ACTI NG CHAI RPERSON ARONBERG: Thank you.

Mar k Baker or Bower followed by Mary Jo Baretich.

MR. SECKLE: Good norning, Conm ssioners. My
name i s Karl Seckle. ' m Assi stant Manager District
Engi neer with Municipal Water District of Orange County.
We're the inmport and planning agency within Orange County.
We serve 28 retail agencies.

Over the | ast couple of years, we have been
wor ki ng with Poseidon in the working group that was
referred to that currently includes about 17 of our retail
agenci es that are | ooking at the potential for purchasing
water fromthis facility.

Currently, those 17 entities have executed
nonbi nding letters of intent, and we currently are
coordi nating the working group and coordinating the
di scussi ons and negoti ations that are taking place between
the retail agencies and Posei don Resources Corporation.

One of the things the working group has in comon
is that collectively we are interested in adequate and
reliable water supply. Ocean desal is not the single
answer to that. W need to adequately pursue water use

efficiency measures, water recycling devel opment of other
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| ocal resources. But we find that ocean desalination wil
be an increasingly important component of those water
resources, as we | ook to meeting future needs of our
service area, and in reducing the dependence on the inport
system which this project will do.

So with those coments, |'m here today to
respectfully request your approval and concurrence to nove
forward with this project. And |I'd be happy to address
any questions you may have.

Thank you.

MS. BARETI CH: Good morni ng, Comm ssioners. Wy
name is Mary Jo Baretich. | represent the Cabrillo
Wet | ands Conservancy and the Residents for Responsible
Desal i nati on.

Yesterday | toured -- | had a fantastic tour of
t he Orange County Groundwater Repleni shment System and
the Prado Wetlands. The Orange County WAter Repl eni shment
System and the Orange County Water District are currently
supplying 75 percent of the water to Orange County through
t he various met hods of replenishing water back into our
aqui fers.

The first phase produces approximtely 72,000
acre feet per year. And within 5 years or so they'l|l be
produci ng 130,000 as a predicted acre feet per year. The

project will help prevent the predicted water shortages in
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the future. Currently, 21 cities and water agencies punp
water from this aquifer.

The question is why do we need an energy
insensitive and environmentally destructive desalination
pl ant in Huntington Beach, when the future of the
groundwat er repl eni shment system can be expanded? It is
predi ctabl e and affordable. Desal i nati on water costs
anywhere between 1,500 to 2,000 per acre feet to produce.
And a groundwater replenishment system can produce
purified water for approximtely 550 per acre foot.

Today, |'m speaking in opposition to the proposed
desalination facility in Huntington Beach. The SEIR, in
my opinion, is inadequate in many respects. | am for
responsi bl e desalination, but not the proposed project,
because it has too many unanswered questions, and the
projected water costs are unacceptabl e. | agree with the
California Coastal Comm ssion's comments on the SEIR, and
| di sagree with Poseidon's dism ssal of these comments and
others submtted when Poseidon states that the comments
are not relevant.

| n most cases, the comments were very relevant,
and the adequacies of the SEIR had not been addressed
properly. And the solutions to proposals were ignored.
Sanpl es of the issues to which I have concerned are as

foll ows:

J&K COURT REPORTI NG, LLC (916)476-3171




© 00 N O O b~ W N Bk

N N NN NN R R P R R P R R R R
g b~ W N P O © 0 N oo 0o O N P+ O

80

And this is short.

Number one, if the desalination plant is to be
built, a better alternative first needs to be explored to
reduce the antiquated AES water intake system which is a
destructive system And the alternatives could be either
the tapping of the Orange County Sanitation District
outfl ow pi pe system as the groundwater replenishment
systemis doing at this time or the construction of the
undersea i ntake system which is |less destructive to the
mari ne environnment. Posei don has rejected both of these
i deas and chose to use the antiquated AES intake system

Number 2, the noise issue is not addressed
t horoughly. And this is very inportant. The deci bel
| evels fromthe 33 punps, going 24 hours, 7 days a week,
exceed the Huntington Beach noise standards. And the
solutions proposed by Poseidon are inadequate at this
time. | mpacts will be not only on humans in close
proximty to the facility, but also the wetland birds and
animals |iving nearby. More solutions to these inportant
i mpacts need to be explored and anal yzed before any ot her
aut hori zation is acted upon.

A smaller wetland to the east, very close, for
t he proposed facility. And a | arger wetland to the
nort hwest and sout heast of the proposed facility are home

to the endangered Bel ding's Savannah Sparrow, threatened
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Cooper's Hawk, and a threatened White Tailed Kite, among
ot her resident and m gratory birds.

Any increase in sound would adversely affect
t hese ani mal s. Pl ease consider nmy concerns regarding the
Posei don desalination facility in Huntington Beach and

pl ease do not approve this application without further

study.

Thank you.

ACTI NG CHAI RPERSON ARONBERG: Mar k Baker, who
will be followed by Rodney Larson, who will be foll owed by

Joe Geever.

MR. BAKER: Good morning, Comm ssion. My name is
Mar k Baker, and |I'm a busi ness representative for | BEW
Local 441. That's the electrical workers of Orange
County. And |I'm here on behalf of our 2,300 members, 126
of which [ive in Huntington Beach and pay taxes there.
Out of that which there are 24 who are unenpl oyed. And |
urge that you approve this, so that we can put our nmembers
back to work. Thank you for your tinme.

MR. LARSON: Good norning, Chairman and
Comm ssion menmbers. My name is Rodney Larson. ' m a
busi ness representative for Plunbers and Steanfitters
Local 582 in Santa Ana. I'm also a resident of Huntington
Beach. | ask that you approve this project.

ACTI NG CHAI RPERSON ARONBERG: Joe Geever, you'l
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be foll owed be Reed Royalty and then Rick Zbur.

MR. GEEVER: Thank you, Conm ssioners. Joe
Geever, California policy coordinator for Surfrider
Foundati on.

"Il tell you we have a | ot of problens and
concerns about this project. But | just wanted to briefly
touch on one of those problems. And it's concerning the
| ease -- the |language in the current | ease about the City
of Huntington Beach's inclusion of a greenhouse gas
m tigation plan and the coastal devel opment permt.

That permt is under appeal to the Coast al
Comm ssion by several organizations. And there will be a
separate appeal by some of the Coastal Comm ssioners
themsel ves. As you may recall, we opposed the GHG
m tigation plan that was attached to Poseidon's | ease and
permts in Carlsbad.

One of the reasons we opposed the plan was that
it was al most entirely based on the assunption that the
wat er produced woul d offset inmported water from the Delta.
The GHG plan then created, what they call, the net --
gquot e unquote net energy demand, that subtracted the
electricity demand of inported water fromthe electricity
demand of the desal facility.

We've yet to see any evidence the project will

actually offset any inported water and believe that net
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energy argument is fictitious. But the | anguage in this

| ease proposes to accept the same GHG m tigation plan, but
the basis for the Carlsbad mtigation plan is different
than the case in Huntington. Yet, the mtigation plan
isn't amended for the changes.

The EIR in Carlsbad concluded that there woul dn't
be any growt h-inducing i mpacts from the project. W doubt
that's true. Nonet hel ess, that conclusion in the EIR was
at |l east consistent with the presunption that the produced
wat er woul d somehow offset inmported water.

Huntington is different. The SEIR in Huntington

assumes the project will result in significant growth

i nducement. They can't simultaneously claimthat the
project will offset current water imports and that the
project will create growth inducement. Ei t her the desal

wat er replaces inmported water and has no potential for
growt h i nducenment or it doesn't.

Maybe your staff m ssed this inmportant difference
bet ween the assunmption used in the Carl sbad case and the
present case, but it's clear on its face that the
argunments supporting the GHG plan in Carlsbad are not the
same in Huntington and consequently the GHG plan can't be
t he same.

So we request that you direct staff to reassess

the basis for the quote unquote net energy cal cul ati ons
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included in the GHG plan. This is inportant for the
State's efforts to reduce and adapt to climate change.
Like I said, we think the GHG plan for the Carlsbad pl ant
and their claimof offsetting inported water was unproven
and consequently the net energy cal culation was fl awed.

But in this case, they have as much as admtted
t hat the product water won't replace inported water, if
they still want the credit for reducing energy on a
one-to-one basis.

This will set an unacceptable precedent.

Devel opers should have to prove assunptions |iKke

Posei don's net energy argunment. That wasn't done in

Car | shad. But it's sinply sticking our heads in the sand
when t he devel oper proves the net energy argunent is
flawed by admtting the project is growth inducing and the
| ease still accepts the assertion that the project wil

of fset inmports.

Pl ease deny this |lease until the truth about the
energy demand and assumptions of replacement water
argument are resolved. The |ease must include an accurate
GHG mtigation plan. Thank you very much. "1 answer
any questions, if you have them

ACTI NG CHAI RPERSON ARONBERG: Thank you.

MR. GEEVER: Thank you.

MR. ROYALTY: Good norning, Honorable Menmbers.
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My name is Reed Royalty. ' m President of the Orange
County Taxpayers Associ ation.

A recent Natural Resources Defense Council report
said that virtually all of California faces the prospect
of serious water shortages. And we at the Orange County
Taxpayers Associ ati on want to prepare for that prospect
and be cel ebrated for our foresight rather than cursed by
our ignoring of the problem To save you time, | will
concentrate solely on the tax benefits of this.

This project will pay over two and a half mllion
dollars in different types of taxes. And those taxes will
support environmental protection, schools, nunicipal
services in special districts and libraries. It will be
operated for the benefit of the public by the tax paying
private sector not by a tax exenpt public agency. Private
i nvestors accept nost of the risk and pay the bill

This is a perfect fit for taxpayers. The Orange
County Taxpayers Association first testified on this thing
about 10 years ago. We need it now more than we needed it
t hen. Pl ease allow it to move forward.

Thank you very much.

ACTI NG CHAI RPERSON ARONBERG: Thank you. s Jim
Adams here? And Jim would be followed by Kate Kl i mow,
foll owed by Conner Everts.

MR. JI M ADAMS: Good morni ng, Comm ssioners. My
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name i s Jim Adans. I"ma council representative for the
Los Angel es Orange County Buil ding and Construction Trades
Counci | . Our Council represents affiliated construction
uni ons whose membership exceeds 140,000 skilled craftsman
and women in the construction industry. These
construction workers build the infrastructure that keeps
our community strong. We are here today to urge your
approval of the Huntington Beach desal project.

I n 2005, our organization joined in partnership
wi t h Posei don Resources for the construction of the desa
pl ant. The Project Labor Agreement underwhich the project
woul d be built means that one of the nost inmportant water
infrastructure projects in Orange County history will be
built with skilled, cost-effective [abor fromthe | oca
communities.

The benefits to the empl oyees, the enmpl oyer, and
t he general public are enornmpous and we are proud to be
apart of the team The project will generate an esti mated
200 mllion in economc impacts and create more than 2,100
j obs during construction.

The building trades industry has a strong record
of pronoting and protecting the environment. We believe
that this particular project strikes a right bal ance
bet ween the strengthening of the economy and preserving

the cultural marine environment.
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For the region, the desal facility will create
j obs, generate tax revenue, inprove water quality, and
enhance water reliability. In 2008, this Comm ssion
unani mously approved Poseidon in San Diego county. W are
urging you to give the Los Angeles Orange County working
fam lies the same opportunity.

Thank you.

MS. KLI MOW  Good norning, Conm ssioners. My
name i s Kate Klimow. ' m vice president of gover nment
affairs for the Orange County Business Counci l

We represent the business community working to
enhance Orange County's econom c devel opment and
prosperity in order to preserve a high quality of life.

A local, drought-proof, high quality water supply
is essential for the infrastructure certainty that makes
Orange County attractive to the business community. And
t he Posei don Resources seawater desalination facility in
Hunti ngton Beach is a perfect exanple of how
private-public partnerships can work and to nove Orange
County forward.

Looking to understand the inplications of outages
and drought, the OCBC research department, working with
t he researchers from UCI and UCLA conducted an assessnment
of the econom c inpact of water shortages under vari ous

scenari os of causes, including droughts and short-term
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emergency interruptions. And we found that a 10- to

60- day outage causing a shortage of 20 percent would
create an econom c impact of 500 mllion to 3.5 billion.
And a 1 to 3 year drought causing a 5 percent shortage
creates an econom c inpact of 14 to 41 billion. So
clearly water is a critical business issue.

There's no silver bullet to solving water
reliability and security issues for businesses and a
growi ng popul ati on. It takes a diversity of sources,

i ncluding conservation, groundwater replenishment, rain
wat er capture, storage, and desali nation.

We commend your decision to approve the Posei don
Resources desalination project in Carlsbad, and hope you
will now afford Orange County the same opportunity of
water reliability, cost certainty, and independence from
i mported water that you granted San Di ego residents and
busi nesses by approving that desalination project.

For these reasons, the business council asks you
to approve the proposed | ease anmendnent as recommended by
Comm ssion staff.

Thank you.

ACTI NG CHAI RPERSON ARONBERG: Okay, Conner Everts
foll owed by Andy -- pardon nme, if | m spronouncing this --
Si enki ewi ch, and Manny Padill a.

MR. EVERTS: Thank you very much. My name is
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Conner Everts. Conm ssioners, today | want to first
concur with the comments made by Surfrider, Food and Water
Wat ch, and ot her | ocal residents with their concerns. The
desal response group, which |I represent, has been tracking
ocean desalination for many years, maybe too many years,
because we still haven't resolved the issues.

|'ve also served on the State desal task force,
was a member of the review commttee for allocation of
Prop 50 funds for desalination, which mostly went to
research and devel opment, but we haven't seen the results
of those yet, as we nove forward with potentially |arge
proj ects.

There are right ways and wrong ways to design
desalination facilities. W're not just against
desalination. W have supported some projects, but this
one represents the wrong way.

Al so, because there's so many econom ¢ and
envi ronment al downsi des, ocean desalination should only be
considered in a water portfolio when all other
alternatives have been fully exhaust ed. Now, Congressman
John Garamendi wrote to that.

Again, here, this is not the case. Orange County
has the opportunity to fully inmplement alternatives that
woul d result in a sustainable water supply portfolio and

simul taneously makes inmprovenents to currently intractable
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envi ronment al probl ems.

We have to inmmediately invest in prograns that
dramatically reduce irrigation demand. | nnovative ideas
I i ke | andscape designs that conserve water, elim nate
chem cal use, and capture rain water on site will both
recharge | ocal aquifers and dramatically reduce non-point
source pol lution.

| want to say personally we've |ooked at this
project for a long time, and we really see an opportunity
here for you to deny this |lease, because the EIR failed to
docunent these inportant considerations, and that there
are alternatives. Wth the current drought situation,
which is no longer in place, Orange County has saved nore
than the 8 percent that this project would produce.

Hunti ngton Beach, as you drive through and see
wat er running down the street, has never inposed mandatory
conservation, and yet, we're pushing this forward.

There are Public Trust issues here.
| ndustrialization of the coast.

Finally, 1 wanted to thank Paul and Curtis. It's
not often that you get bureaucrats, when you call them up,
you get to talk to themdirectly. And | appreciate their
efforts in all these issues.

And I would say the City of Los Angel es has

| ooked at the same issue, and their county economc
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devel opment, and have decided that it is not a priority to
do desal first for the next 20 years.

Thank you very much.

ACTI NG CHAI RPERSON ARONBERG: I s Andy Si enkiewi ch
in the audi ence?

Then we'll move to Manny Padill a.

MR. PADILLA: Thank you for the opportunity to
visit with you this morning. | *'m Manny Padill a. I
represent the Orange County Hi spanic Chanber. W have
over 700 members throughout the county.

| won't repeat a |l ot of the things that have been
said, particularly by elected representatives early on
t oday. But | need to rem nd us that we live in an area
that's, what | consider, reclainmed desert. And water is
essential to our survival and existence.

Unfortunately, the regulatory process in
California over the | ast several years and also the |ega
climate is such that it has become very difficult to build
al most anything, including homes, which is fine for those
of us that have homes and have l|lived here for quite
awhi | e. We have our little corner of the earth. We j ust
don't want to share it with anybody el se.

However, |I'mat a point in life, when | probably
can survive all this, because | don't have that many years

| eft. I'm 80 years ol d. But | do have children that live
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here in Orange County, and |I'm concerned for their future
and what they have at stake for them So | hope that you
approve this project. We need it.

Thank you.

ACTI NG CHAI RPERSON ARONBERG: Thank you.

Ri ch Kol ander, Karalee Ethridge, and foll owed by
Martin Ml ntosh.

MR. KOLANDER: Yes. Good afternoon. My name is
Ri ch Kol ander, and I'm a resident of Huntington Beach.
And | live in close proximty to the AES power plant,
whi ch has been in operation for 40 years. So | don't
think it's going to disappear.

But I"'ma retired engi neer from Boeing. And
basically engineers, their lot inlife, is to build things

for other people to use, so, you know, airplanes, cars, et

cetera. You name it. And so that's why | support the
Posei don proj ect. Orange County can certainly use 50
mllion gallons of water per day, which Poseidon is going

to provide.

| also understand that the Coastkeepers has filed
a letter requesting a continuance. This has happened at
virtually every, you know, public hearing for this
proj ect, because |'ve been to a number of these public
hearings. And we hope you will take a reasonable action

t oday and move this project forward, instead of, you know,
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requesting, you know, their continuance.

Thank you.

ACTI NG CHAI RPERSON ARONBERG: Thank you.

MS. ETHRI DGE: Good afternoon. My nane is
Karal ee Ethridge and | represent the Orange County
Di vi sion League of California Cities. The Orange County
Division is a nonprofit menbership organization of Orange
County cities that represents those cities on inportant
public policy issues affecting the region.

On July 21st, the Orange County Division Board of
Directors voted to endorse this project. The Division has
been studying the State water crisis and firmy believes
that the diversity of southern California s water
portfolio is the nmost responsible action to take to ensure
wat er supplies for our residents, and to help secure
public safety in the event of a State Water Project -- in
t he event that our State Water Project is comprom sed.

This proposed seawater desalination facility will
provi de Orange County with 50 mllion gallons of clean
drinking water per day. That's 8 percent of Orange
County's water needs. It will reduce our dependency on

i mported water, which is becom ng increasingly unreliable.

This project will be built by Poseidon Resources,
a private company at no cost to the taxpayers. It wil
produce 2,000 jobs and $2 mllion of annual revenue to the
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City of Huntington Beach. This project represents a
chance for Orange County to significantly increase its

wat er supply, and along with the groundwater repleni shment
system identify Huntington Beach and the region as a

| eader in the devel opnent of state of the art water
reliability projects.

This State Land Use Comm ssion has approved a
virtually identical project in San Diego County. Orange
County deserves the same opportunity to desalination. The
Orange County Division League of California Cities stands
shoul der to shoulder with over a dozen cities that have
adopted resolutions in support of this project, 8 that
have signed menorandums of understanding to purchase the
product water the Orange County Busi ness Council and the
Orange County Taxpayer's Association in urging your
approval of this vital resource.

| am subm tting our Board resolution and
resolutions of 14 nore of our menber cities in support of
this project for your review.

Thank you for the opportunity to address you
t oday.

MR. M| NTOSH: Good afternoon. My name is Martin
Mcl nt osh. "' m here today representing the South Orange
County Regi onal Chambers of Commerce Econom c Devel opment

Comm ttee. "Il keep this short. W have a | ot of

J&K COURT REPORTI NG, LLC (916)476-3171




© 00 N O O b~ W N Bk

N N NN NN R R P R R P R R R R
g b~ W N P O © 0 N oo 0o O N P+ O

95

speakers.

The South Orange County Regi onal Chamber of
Commer ce supports the Huntington Beach desalination
project and urge you to approve the application. This
project not only will it create jobs, it will help to keep
jobs. Water reliability will help to attract businesses
and keep the businesses that we have in Orange County.

Wth increased constraints on imported water
t hrough Sacramento, it is inperative that we find
replacements for South Orange County. Along with
conservation and recycling, desalination can and should be
part of the solution. W urge you to approve the project.
Thank you for your time.

ACTI NG CHAI RPERSON ARONBERG: Thank you.

It's WIlliam Lochrie, Cathy Meschuk, M chael
Sullivan in that order.

DR. LOCHRI E: My name is Bill Lochrie, Dr. Bil
Lochri e. I've lived in Orange County for the past 35
years, and | just retired as an engi neer and program
manager at McDonnel | - Dougl as Boeing. And 25 of those
years, by the way, was spent in Huntington Beach. ' m
here in support of the project. | want you to make a
coupl e points.

One is it's crucial for businesses -- being a

program manager, | know that | need | ong-term cost
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certainty when | bid a project worth hundreds of mllions
of doll ars. I need to know what my costs are going to be
4 or 5 years from now. | also need to know that ny

resources are reliable. And what this does is this helps
in that situation.

And the other point is, is that California needs,
what | call, high |leverage jobs. That's ny own invention.
Basically, it's jobs that are funded with dollars that
come from out of the State of California. They cone to
this state, and studies that we've done at the conpany,
when | was there, is every job that Boeing provides, four
addi ti onal secondary or support jobs are there, the
restaurants, the bankers, the grocery stores, et cetera.

In order to ensure that we stop the bl eeding of
t hese high-1leverage jobs, you've got to provide this
infrastructure i nprovement which Poseidon's project does.

| just also m ght mention that in today's Orange
Count Register, the |eading newspaper in Orange County,
the I ead editorial is, "Let the Fresh Water Flow in
Hunti ngton Beach".

The | ast two sentences read, "The project is
supported by all of Orange County's State |egislators, al
members of the County Board of Supervisors, Orange County
Taxpayers Association, and the Orange County busi ness

counsel. After 10 years of red tape, it's about time to
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get this project built and creating water for the county
resi dents".
And I'd also just like to make one conmment

relative to rebut some of the comments people made about

this thing killing fish. You need to see the video of the
simlar plant in Australi a. It shows the fish swi mm ng
around the outtake area. It shows a seahorse sitting on

t he edge of one of the little wires that comes down.

It's not going to be doing -- they're doing it
all over the world. We need to do it in California if
we're going to survive.

Thank you.

MS. MESCHUK: Good afternoon. My name is Kathy
Meschuk. My husband Bob and | have raised our children in
sout heast Huntington Beach and we've lived there for 17
years. I have worked for 32 years in the interests of
children and seniors.

They're counting on us to provide a reliable,

safe, secure water supply. | also support this desa
proj ect because of the tax revenues that it will provide
to the City of Huntington Beach. | urge you to vote in

favor of this worthy project.
Thank you.
ACTI NG CHAI RPERSON ARONBERG: Thank you.
Perry Cain. I think actually 1'd called M chae
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Sullivan. Then Perry Cain and Pat Davis.

MR. SULLI VAN: Good day. My name is M chael
Sullivan and | represent Orange County Coastkeepers.

Coast keepers and its allies urge the Comm ssion
today to continue its vote on this | ease amendment. In
t he four business days that we've had to review the
amendnent, we've identified numerous material deficiencies
that are well detailed in our witten comments.

Al so, a continuance will not affect the
i mpl ementation of this project, but will better ensure
that the Public Trust is protected.

| nportantly, the amendnment extends the use of
harnful technol ogy that the Comm ssion has al ready
determ ned, in April 2006, as detrimental to public
resources.

The Comm ssion should continue to recognize that
the intake of oceanic surface waters will quote
significantly harm the environment by killing |arge
numbers of fish, and other wildlife |arva and eggs as they
are drawn through the intake screens.

Additionally, wildlife | oss due to impingement
and entrainment in this system and the brine discharge
will need to be addressed in a marine life mtigation plan
as was required in the Carlsbad project. The amendment,

as written, offers no clear |anguage regarding a marine
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life mtigation plan.

Coast keeper urges the Comm ssion to resolve to
protect the marine life and Public Trust resources. For
t hese reasons and others, Coastkeepers detailed in
written -- pardon, detailed in Coastkeepers written
comments. Coastkeeper urges and requests the Comm ssion
to continue this matter until the next meeting, so that
t he amendnment may reflect all relevant information and
concerns and best protect the Public Trust.

Thank you.

MR. CAIN: Honorable members of the State Lands
Comm ssi on, good norning. My name is Perry Cain, and |I'm
the President/CEO of the Huntington Beach Chamber of
Comer ce. | represent nearly 1,000 businesses, and our
Chanmber of Comerce is the |argest chamber in Orange
County.

We conme to you today with a unified voice asking
t hat you pl ease approve the Posei don project. Posei don
Resources is exactly the kind of business we should be
encouraging in California. It will provide a precious
resource, which is clean drinking water. It will provide
the city with about two mllion annually in tax revenue
and benefits. It will provide the city with water cheaper
than the imported water it would otherwi se have to

pur chase.
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Bottom line is we need the water, the tax revenue
and the jobs. The project can be built in an
environmentally sensitive way as is evidenced by the
scientific analysis done for the Environmental | mpact
Report.

Pl ease approve the |ease and allow the Poseidon
project to nove forward. We've waited 10 years, and we're
ready for it to move forward.

Thank you very much.

ACTI NG CHAI RPERSON ARONBERG: Thank you.

Pat Davi s.

MS. DAVIS: Thank you. Good norning. My name is
Pat Davis, and | live in Huntington Beach. This project
makes sense. It makes environnmental sense. It makes
econom c sense. And it makes sense to diversify our water
supply. "' m not alone in supporting this project. \%Y;
Vanna Whites --

(Laughter.)

MS. DAVIS: -- hold buckets with 4,700 support
cards gathered at various conmunity events. | hope the
Comm ssion will join the majority of Huntington Beach and

Orange County's popul ation and vote yes on this desal
proj ect.

Thank you.

ACTI NG CHAI RPERSON ARONBERG: Thank. Scott
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Mal oni foll owed by Dale Dunn and then Mtchell Tsai.

MR. MALONI : Madam Chair, 1'mthe applicant.
That's my applicant's speaker's slip.

ACTI NG CHAI RPERSON ARONBERG: Okay. So the next
person on the list, Dale Dunn. Thank you.

MR. DUNN: That's ne.

ACTI NG CHAI RPERSON ARONBERG: Hi, M. Dunn.

MR. DUNN: " m Dal e Dunn. |''m a 44-year resident
of Huntington Beach, and |I'm here as a private citizen,
not representing any agency or organization. | just |ove
Hunti ngton Beach. And | think that we don't have a water
problem now, we will have. And we need to plan ahead so
that we're ready at the time that we have this need. So
" m just here to support this vote and support Poseidon in
their efforts to provide that for us.

Thank you.

ACTI NG CHAI RPERSON ARONBERG: Thank you.

Mtchell Tsai followed by Ruben Guerra and then Denis
Bi | odeau.

MR. TSAI: Hi . My name is Mtchell Tsai. [*'m
here with Environment Now. We're a nonprofit foundation
based in Santa Monica, California.

My comments today, which are in opposition to
approving the desal plant, aren't based upon arguing

whet her or not desalination should exist, but the
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woul d place the Lands Comm ssion at odds with positions

t aken by other California State agencies.

In particular, the State Water Resources Board

recently approved rules that states that OTC, once-through

cooling, which is the kind of intake that the Huntington

Beach desal plant would rely upon, should be taken away --

shoul d be phased out of California, based upon a

determ nation that phasing out OTC is necessary in order

to restore California's coastal ecosystem

Approval of this | ease would exploit a | egal
| oophol e that would allow the desalinization plant --
all ow one power plant, old power plants, as well as
desal inization plants to continue using OTC, or
once-t hrough cooling, technol ogy.

It would underm ne the State Water Resources
policy that phasing out OTC is necessary to restore
California's coastal ecosystem and would set a bad
precedent and underm ne the California State agencies’
ability to protect California' s coastal ecosystem

Thank you very much.

ACTI NG CHAI RPERSON ARONBERG: Thank you.

Ruben Guerra followed by Denis Bil odeau, and then

St ephani e Pachow.

MR. GUERRA: Good afternoon. Ruben Guerr a.

l''m
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the Vice Chairman of the California Latino Water

Coal i tion. ' m al so the Chairman of the Latin Business
Associ ation, representing over 200,000 Latino businesses
in California.

The reality of this is that we need jobs. W
need business, and California needs serious people to get
it done. And there's serious people in this room and
there's not so serious people in this room The ones that
oppose this have not done their homework and the ones that
are for it have done their homeworKk.

We need serious people. California needs this
project. We need reliability in water sources, and
Poseidon is setting the footprints for California' s future
of reliability in water.

The California Latino Water Coalition supports
it. The Latin Business Association supports it and we
urge you to support it. We need serious people and | know
t hat you' re serious people.

Thank you.

MR. BI LODEAU: Good afternoon, Conm ssioners. My
name i s Denis Bilodeau and |'m a director with the Orange
County Water District and also a Council Menber in the
City of Orange.

My water district is responsible for managi ng

Orange County's groundwater basin that supplies more than

J&K COURT REPORTI NG, LLC (916)476-3171




© 00 N O O b~ W N Bk

N N NN NN R R P R R P R R R R
g b~ W N P O © 0 N oo 0o O N P+ O

104

20 cities and over 2.3 mllion residents. | am proud to
be one of the |eaders in the water industry that champion
t he groundwater replenishment systemin Orange County,
which is a water recycling plant that turns over 70
mllion gallons of wastewater into potable water every day
ri ght now.

Orange County has done more than most in
California to support water recycling and conservati on.
Yet, it's still not enough. Orange County still inports
about 50 percent of the water it uses. These inported
wat er sources continue to be constrained due to drought
and environnmental restrictions.

The desalinated seawater that would be produced
by this plant would not be new water for Orange County,
but it would be a way to replace inported water, thus
relieving pressure on the Delta.

Your approval of the desalinization project in
San Di ego county was comrendabl e. | ask that you provide
Orange County with that same opportunity to make itself
more self reliant, in ternms of the water supplies and
water reliability. Orange County's water community stands
behind this project. Pl ease vote yes on the | ease and
allow the permtting process on this project to nmove
forward to the next step.

Thank you.
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ACTI NG CHAI RPERSON ARONBERG: We have two nore

cards. It's Stephani e Pacheco and then Siobhan Dol an. So
if anyone hasn't filled out a card, this would be the time
to do so.

MS. PACHECO: My name is Stephanie Pacheco. [ ''m

the Chair of the environmental commttee in the Denocratic
Party of Orange County. And |I'm on the Board of the
Orange County League of Conservation Voters.

The State Lands Comm ssion has an inmportant duty
to enforce the Public Trust Doctrine. In some respects
you have already considered the marine life nmortality from
entrai nment and i npingement. After much investigation by
your staff -- it's hard to do this in two m nutes -- an
exhaustive public coment, you approved a resolution to
elimnate these inmpacts fromthe once-through cooling for
coastal generators.

This policy statement by this Comm ssion and the
application to the Public Trust Doctrine and considering
and passing the resolution would be identical to any
seawat er withdrawal for industrial purposes. Yet the
reason for approving these | eases appears to defer the
authority to the California Energy Comm ssi on.

There is ongoing litigation that will interpret
t he provisions that the Porter-Col ogne Act required

m nim zation of entrainment. That |aw prohibits
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after-the-fact restoration for cooling water intakes would

be any different for desal facilities. But both the
court's decision and the policy for the State Water

Control Board will not be available to guide you today.

' m going to have to cut this short. But given

the i nportance of the Public Trust Doctrine, we request

t hat you postpone this decision until a plan is proposed

for protecting marine life from entrai nment and
i mpi ngenent .
And |'ve got to say, |'ve wal ked al most every

street in my city of Fountain Valley, Orange County, 4

houses have drought tolerant | andscaping. W have better

ways to conserve water. Let's support green jobs, public

wat er and agencies |ike the public water district.
And t hank you.
ACTI NG CHAI RPERSON ARONBERG: Thank you.

| s Si obhan Dol an in the roon?

MS. DOLAN: | *' m Si obhan Dol an. | am a
representative from Desal Response Group. | just really
want to bring this back to the issue at hand. It's not
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jobs, and it's not taxes, and it's not elected officials

hot air. It's enforcing the Public Trust Doctrine. It's
preserving the natural resources for generations to cone.
That's my generation. That's my chil dren. That's their

chil dren.

Wth all due respect, I'm not even sure who out
of the speakers that we've had today is still going to be
alive when the plant, and if the plant, moves forward. So
| really -- | know that | would never allow my co-sign to
be | everaged for the financial benefit of the imediate
lining of some pockets.

| do have to say watching Scott Maloni's |ips
move in tandem with the speakers today is certainly proof
t hat the supporters are well informed and some smart solid
peopl e.

| just ask you to deny this |ease, because the
SEIR failed to docunment the important consi derations. And
you shouldn't rely on an inadequate SEIR as the basis for
your deci sions.

Thank you.

ACTI NG CHAI RPERSON ARONBERG: Thank you. There
are no nore speaker cards. Comm ssi oners, do you have any
comments or questions?

Amanda, are you ready?

ACTI NG COMM SSI ONER FULKERSON: ' m okay.
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ACTI NG CHAlI RPERSON ARONBERG: Ms. Bryant.

ACTI NG COMM SSI ONER BRYANT: | just wanted to say
quickly, first of all, | really appreciate everybody
com ng today and all the coments. | think everybody did

their homework. There's just differences of opinion.

But I think the use of desalinized water is
critical for California. |It's in the California Water
Pl an. ' m prepared to vote for this project today, and
l'd like to go ahead and nmove it, if that's okay.

ACTI NG CHAI RPERSON ARONBERG: Okay. | have a

coupl e questi ons.

ACTI NG COMM SSI ONER BRYANT: Okay.

ACTI NG CHAI RPERSON ARONBERG: | don't know who --
| don't know, Rick, if you're the one to answer these
guestions, but | wanted to follow up on something the
Control l er was inquiring about, which is the monitoring
peri od.

Paul , I don't know who on staff can answer this
guestion, but would we -- | think where the Controller is
going is would we get nmore val uable information if there
were a |longer nmonitoring period, because | understand it
to be only 2 years.

EXECUTI VE OFFI CER THAYER: Since the Controller
spoke on this issue, we've tal ked with Poseidon, and

t al ked amongst ourselves, and here's ny understandi ng of
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it, and Poseidon can add or subtract.

As Posei don indicated, the | anguage in the |ease
can be interpreted to mean that the Executive Officer
woul d have the opportunity to extend the nonitoring period
for a |longer period of time. And they've, in essence,
told staff that that's the interpretation they attached to
the | anguage. And with that on the record, certainly
that's the interpretation we would give to the |ease, so
that at the end of the 2 years of nonitoring, if the
Executive Officer determ ned -- whoever that would happen
to be --

(Laughter.)

EXECUTI VE OFFI CER THAYER: -- determ ned that
additional monitoring were necessary, that could be
required.

However, when we started negotiating with
Posei don, there was some back and forth on this. And we
originally -- staff asked for a |onger nonitoring period,
and focused that additional length in the first stage of
operations before the power plant was cl osed down.

Upon further review of when the brine would be
worse or nost intense, we believe that there should be
monitoring both after the plant was constructed when there
was cooperation with the power plant, as well as

additional monitoring to | ook at what the situation would
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be once the power plant was closed down.

And so it ended up to be the two and two. But
again, staff initially believed that there should be a
| onger nonitoring period after construction. And i f the
Comm ssion -- while the condition, as | just discussed,
enabl es staff to achieve that objective, if it does not
believe that the first 2 years are sufficient, if the
Conm ssion wants to, on its own, assure that there be a
| onger nonitoring period during that first interval, which
is the time when staff believed that there should be nore,
it would have to require it as a condition, you know,
today. Otherwise, it relies on the Executive Officer to
make t hat determ nation.

ACTI NG CHAI RPERSON ARONBERG: What's the | ength
of time that staff believes would get the most val uabl e or
adequate i nformation?

EXECUTI VE OFFI CER THAYER: We had originally
believed that there should be that one year of
pre-monitoring and four years after that for final
moni toring.

ACTI NG CHAI RPERSON ARONBERG: And, Rick or Scott,
woul d you be okay with that period?

MR. MALONI : Just for clarification, again, the
monitoring in the | ease is above and beyond the nmonitoring

we're already required to do for the |life of the desa
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pl ant under the NPDES permt.

ACTI NG CHAI RPERSON ARONBERG: Ri ght . It's a
different -- it's my understanding that it's conmpletely --
right, it's different. This is nonitoring for the brine
rel ease.

MR. MALONI: Above and beyond. Well, there's
salinity nmonitoring in our NPDES permt as well. In
addition, we have 1 year of pre-discharge monitoring, 2
years of post-discharge monitoring under the co-I|ocated
scenario. And an additional 2 years of post-discharge
moni toring under the stand-al one scenari o. So the SMRP in
the |l ease is 5 years of monitoring.

We spent a number of weeks with the staff, the
environmental staff of the State Lands Comm ssion and our
scientists, and we concluded that would be sufficient for
the initial nonitoring. But it's a mni num number of
years, because at the end of the first 2 years of
post-di scharge monitoring, the Executive Officer has the
authority to extend the nonitoring, if we have not been
able to denonstrate that the i mpacts to Public Trust
resources aren't significant.

MR. ZBUR: I mean, the one thing I'll just say
about it to make it clear for the record is the way the
| ease works is it requires the monitoring for a m ni mum of

the 2 years. There nust be a determ nation by the
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Executive Director that that -- that the data is
sufficient to assess the use of the Public Trust Resources
at that point.

| f he does not make that determ nation, the
moni toring does not stop. So that's the way the |ease
reads. It basically allows the monitoring to stop only if
t he Executive Director reasonably determ nes that there's
sufficient data to assess the use.

So, you know, | don't know why you would want to
i mpose a | onger period of time. And that applies to both
the first 2 years and the stand-alone 2 years, if, in
fact, your Executive Director and your scientists have
basically said that the data is sufficient to make that
determ nati on.

ACTI NG CHAI RPERSON ARONBERG: No. What | heard
staff say is that a |longer period of time would be the
scientifically correct period. And so that's why I'm
aski ng.

EXECUTI VE OFFI CER THAYER: You know, another
option here would be for -- again the staff had originally
believed that a | onger period was appropriate. It did
agree to the shorter period with the staff option to
continue it.

Anot her approach, if the Comnm ssion -- the

Comm ssion could require a longer initial period on its
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own now to assure that that would occur. Another approach
m ght be that at the end of the 2-year nmonitoring, rather
t han have that decision made by the Executive Officer, the
| ease could be modified to require that that matter be
brought back to the Comm ssion for its determ nation, you
know, with a staff recommendati on and i nput fromthe
applicant. And then the Comm ssion could deci de whet her
it wanted | onger monitoring or not.

ACTI NG CHAI RPERSON ARONBERG: Al'l right. Thanks.

| have a couple nmore questions. And I don't
know -- these are finance related questions, so |I'm not
sure who to direct themto. And | recognize that it m ght
be premature to ask about the financing plan and strategy,
but will this one -- are you planning to duplicate the

pl an that you proposed for the Carlsbad project?

MR. MALONI : It is premature. We won't start the
financing process until we have the project fully
permtted. We couldn't. W couldn't finance without al

the permts in hand.

| deal | y, we would | ook at the opportunity to
apply for private activity bonds if that opportunity is
made avail able, but again it's too early to tell.

ACTI NG CHAI RPERSON ARONBERG: Okay. | noted from
the staff report that there's nore interest in the water

t han there would be capacity fromthe plant. So how are
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you going to decide who the purchasers will be?

MR. MALONI: The slide that | put up on the
screen showing the |list of the working group in Orange
County, all those agencies have signed nonbinding Letters
of Intent. And the value of those Letters of Intent is to
provide a baseline of the demand. And that baseline is
60, 000 acre feet. The plan is 56,000 acre feet. At the
end of the day, | think the working group feels that the
project is important enough countyw de that we'll be able
to work it out, so that everyone interested in the water
will get the amount of water that they need, obviously not
exceeding the capacity of the plant.

ACTI NG CHAI RPERSON ARONBERG: Okay. And what' s
your schedule to have signed contracts, as opposed to
Letters of Intent?

MR. MALONI : Next year. | think there's a letter
in your record from a couple menbers of the working group
who said as soon as we can get the project permtted, we
can get the contracts signed. And so our focus right now
is getting the approval fromthe State Lands Conm ssion
and the Coastal Comm ssion soon after. And we expect that
we'll be able to have fully executed water purchase
agreements next year.

ACTI NG CHAI RPERSON ARONBERG: Okay. How f ar

along is the design of the project itself?
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MR. MALONI : It's been initially designed, but
it's probably 25 percent designed. W' re at the 25
percent design |evel.

ACTI NG CHAI RPERSON ARONBERG: And what is the
schedul e or what do you see the schedule as being for the
financing of the project, even though it's premature to
know exactly what you're going to be doing, whether it's
bonds or what have you?

MR. MALONI: Well, again, I'll have to specul ate
because it all assumes that the permts are acquired in a
reasonabl e period of time. But assum ng we could permt
t he project next year, receive all the permts we need,
and the |last permt would be the Coastal -- devel opment
permt fromthe Coastal Comm ssion, we expect that we
could close financing the first quarter, the first half of
2012.

ACTI NG CHAI RPERSON ARONBERG: Thank you. Are
t here any other questions?

We have a notion on the table.

ACTI NG COMM SSI ONER BRYANT: Let me revise -- can
| revise my notion? So I'll move the staff recommendation
with the change we discussed having the 2-year monitoring
come back to the Board -- to the Conmm ssion for approval.

ACTI NG COMM SSI ONER FULKERSON: "Il second that.

ACTI NG CHAI RPERSON ARONBERG: Okay. W t hout
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obj ection, the nmotion is approved.

EXECUTI VE OFFI CER THAYER: Again, just to clarify
on this technical matter of the fact that the two
representatives of the Constitutional Officers can't both
vote. That in this instance, it was the Lieutenant
Governor's representative that voted and the
representative from Fi nance?

ACTI NG CHAI RPERSON ARONBERG: Yes.

EXECUTI VE OFFI CER THAYER: Okay, great. Thank
you.

MR. MALONI: Was the vote taken?

ACTI NG CHAI RPERSON ARONBERG: Yes, it was.

(Laughter.)

MR. MALONI: Thank you very much.

(Appl ause.)

ACTI NG CHAI RPERSON ARONBERG: We have anot her
itemto proceed with, so folks that are chatting, would
you m nd taking that outside the council chanmbers. And is
Mayor Foster in the room? Mayor Bob Foster?

Bob Foster or City Attorney Shannon in the room
somewher e?

EXECUTI VE OFFI CER THAYER: If you'd like --

ACTI NG CHAI RPERSON ARONBERG: Why don't we
proceed with an informational item while we --

EXECUTI VE OFFI CER THAYER: Exactly.
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ACTI NG CHAI RPERSON ARONBERG: -- one that's going
to take 5 or 10 -- oh, here, | see Mayor Foster. Here he
is. So why don't we proceed with the Long Beach item out
of courtesy to Mayor Foster.

EXECUTI VE OFFI CER THAYER: We have a staff
presentation by Staff Counsel Jennifer Lucchesi.

EXECUTI VE OFFI CER THAYER: This is file Item 67.

SENI OR STAFF COUNSEL LUCCHESI : Good norning --
good afternoon, Comm ssioners. My name is Jennifer
Lucchesi, Senior Staff Counsel with the Comm ssion.
present to you Item 67, an informational staff report on
the City of Long Beach Public Trust revenues, including
their local Proposition D.

The purpose of this informational report is to
informthe Comm ssion on the status of the Long Beach
grant, particularly in light of all the newspaper reports
and opinions surrounding Proposition D and Port
operations. This is not an action item  Comm ssion staff
is not recommendi ng the Conmm ssion take any action. This
is just an informational report.

The current economc crisis facing nost cities
and counties in our state, including the City of Long
Beach, is significant, conplex and severe. Based on
staff's past experience with other trust grants in the

state, it is precisely this kind of econom c environment
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where the Comm ssion and its staff must vigilantly conduct
its oversight responsibilities on behalf of all citizens
of the state.

This is the first opportunity the Comm ssion
staff has had to informthe Comm ssion about Proposition
D, since the Long Beach City Council placed the
proposition on its local ballot on August 3rd.

As background, the Comm ssion has a statutory
responsibility to oversee the managenment of Public Trust
Lands and assets by |l egislative grantees who manage these
| ands in trust on behalf of all the citizens of the state.

Whil e the Legislature granted management and
control over these lands to these local entities,
California, acting by and through the Comm ssion, still
remains the ultimate trustee of these |ands and assets,
and has a duty to continue to protect the public's
i nterest.

And the management of these |ands and assets,

i ncluding the management and expenditure of trust
revenues, is a statewi de concern. The Comm ssion and its
staff exercise a supervisory role on a daily basis with
all grantees throughout the state, including the cities
and Ports of Oakland, San Francisco, Los Angel es, and San
Di ego.

For exanple, recently the Comm ssion passed a
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resolution opposing a local initiative that would have
all owed for non-maritime uses at the 10th Avenue Mari ne
Term nal at the Port of San Diego.

Al so, in exercising this supervisory role, the
Comm ssion recently heard an informational staff report
simlar to this one on the relationship between port
i mpacts and the Public Trust Doctrine relating to the Port
of Los Angel es.

The City of Long Beach is one of the 70 plus
grantees in the State. The original grant to the city was
in 1911, and for the primary purpose of devel oping a
harbor and a port. Since 1911, there's been numerous
grants -- excuse me, numerous | egislative acts amendi ng
t hat original grant.

And al so, for the past 50 plus years, the
Comm ssion has worked with the city through many trust
i ssues, including expenditure of trust revenues for the
Queen Mary, the convention center, and other devel opment
projects and activities within the city and the port.

Pursuant to the city charter, portions of the
city's Public Trust Lands are within the Port of Long
Beach and are managed by the Long Beach Board of Harbor
Comm ssioners. Port trust funds are held in the Harbor
Revenue Fund. The city's remaining Public Trust |ands and

assets are managed by various other city departments,
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including the Gas and O | Departnment, which oversee over
oil operations within the city. City trust funds are held
in the Tidelands Operating Fund.

Proposition Dis a City of Long Beach charter
amendment that proposes two changes to the existing city
charter. First, Proposition D proposes to allow a
transfer of up to 5 percent of the port's gross revenue to
the city's Tidelands Operating Fund.

Currently, the City Charter allows for the port
to transfer up to 10 percent of its net revenues to the
city. The port estimates that the change in the transfer
formula will increase port transfers to the city by
approximately 6.6 mllion per year. This increase wil
account for approximately 4 to 6 percent of the port's
annual net income.

Second, Proposition D proposes to transfer the
control, operation, and management of oil extraction
operations in the harbor district -- excuse me, in the
har bor district out of the port's jurisdiction and under
the city's gas and oil department jurisdiction.

Revenues from oil operations are currently being
deposited by the port into the Harbor Revenue Fund. | f
Proposition D passes, the city council, not the port, wl
direct where the revenues derived fromthe oil operations

will be deposited, into the Harbor Revenue Fund or the
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Ti del ands Operating Fund.

It is anticipated for the foreseeable future that
oil revenue will, in fact, go into the Tidel ands Fund. | f
the city council directs these oil revenues be deposited
into the Tidelands Operating Fund, the port estimates it
woul d | ose approximately 100 mlIlion in net cash flow over
the next 5 years, fiscal years 2011 to 2015 cunul atively.

Over 5 years, this accounts for approximtely 15
percent of the port's annual net income. \When combi ned
with the increase in the transfer fornmula, the inmpact of
Proposition D could account for approximtely 20 percent
of the port's annual net income.

To the know edge of Comm ssion staff, neither the
city nor the port analyzed the potential financial inmpacts
of the measure, and the consequences Proposition D may
have on the port's operations, including its various
security and environmental progranms and capit al
i mprovenment projects prior to the city council placing the
Proposition D on the Novenmber ball ot.

The | oss of 20 percent of net inconme due to the
| oss of oil revenues and the change in the transfer
formula would Iikely have an effect on port operations.
The port's credit rating may be reduced resulting in
hi gher interest rates. And it is likely the port will

ei ther have to borrow more for or spend less on its 3.1
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billion 5-year capital plan.

The issue in diverting revenues fromthe port is
whet her the city would be inpairing port operations of
statew de, and even national importance to fund other
operations within the city.

Staff is unaware of any detail ed and
conprehensive anal ysis conducted by the City, analyzing
any potential fiscal inmplications, and impacts to port
operations that may result from the passage of Proposition
D.

In conclusion, the city has a fiduciary duty, as
the State's trustee, simlar to a private trust, as does
every grantee in the State to bal ance conmpeti ng Public
Trust needs and to carefully consider any potenti al
i mpacts to the port operations that any change to the City
Charter may have.

That concludes my presentation. ' m avail abl e
for questions.

ACTI NG CHAI RPERSON ARONBERG: Thank you,
Jennifer.

We have 3 speaker cards on this item Mayor
Foster, followed by M chelle Grubbs, and Robert Shannon.

LONG BEACH MAYOR FOSTER: Thank you, Madam Chair

First of all, I think it's a little difficult to

sit here and listen, and quite frankly, sort of get
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| ectured on our fiduciary responsibility under the Public
Trust Doctrine. So | want to first state that we have

al ways, as a city, honored and taken very seriously our
fiduciary obligation.

Every year when we review our budget, we | ook at
the inpacts on any issue on the Port, its operation and
its fiscal condition. | come out of the private sector.
| was president of a Fortune 200 conpany for a | ot of
years, and | understand credit ratings. | understand
finance. | understand how i nportant it is to have the
Port be a sound financial institution.

So | want to just let you know exactly what we've

done in terms of our responsibilities under the doctrine.

My city attorney is here. He'll be happy to tal k about
Measur e D. | do want to say that, in terms of our
obligation, there are two things that we | ook at, in terms

of the Port.

First of all, it's our obligation -- and your
staff report is correct, the city is the primary -- has
the primary responsibility for balancing these interests.
Our first obligation is to make sure that the Port remains
a viable and robust economc entity, and that it has the
credit worthiness and the resources to continue in that
vein. I will always and the city will always make sure

t hat that happens.
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What you failed to hear about Measure D is that,
in fact, there is a provision still in the existing
formula and in the proposed new fornula that the Port can
say that, in fact, financial conditions prevent them from
maki ng that transfer. And if they can demonstrate that,
our first responsibility is to make sure that the Port is
a viable economc entity.

The second is to keep the Port free from
politicization. And this happens in any business entity.
One of the principles that we've established throughout
this state is that entities |like the Port need to be at
arm s length relationship from politics. | happen to
believe that that's essential for this port.

And, in fact, over the last 3 years, | personally
have denonstrated how i mportant that is. Two and a half
years ago, there was a proposal to make sure -- and affect
truck drivers at the Port, to make sure that they all
became empl oyees. We were just going to wave a magic
wand, and every truck driver was going to be an enpl oyee
by government fi at.

Now, | won't go into all the reasons why this was
goi ng to happen. Let's just say that there were political
interests involved here and there certainly were | abor
interests involved here.

We fought that at the Port of Long Beach. I
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personally fought it. Why? Because it was an intrusion
on the political system on busi ness operations. You were
going to put businesses out of business by doing that.

We fought that. We've been victorious in court
on that, and the principle was upheld that we want to keep
the Port insulated fromthose political activities. W've

al so taken very seriously our role as a fiduciary at the

Port.

Now, you've heard about sonme small issues.
You' ve heard about -- quite frankly, | disagree with these
numbers. We'll talk about it later. [t's not worth

arguing right now.

It is not $6 mllion a year. This year, for
exampl e, under the new formula, we would get the same as
we woul d under the net formula, if you did not deduct the
previous year's transfer, which our auditor has
recommended and has several reports that are available to
your staff.

But bigger items. | take it personal -- very

personally when the port proposes an expenditure that |

think is unnecessary or even superfluous or, in fact,
maybe ego driven. This year | vetoed not a 2 mllion, not
a5 mllion, not 100 mllion, a $300 mllion

adm ni stration building proposed at the port. Now, that's

really fiduciary guardianship, because it wasn't
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necessary.

Now, you want to talk about credit ratings, and
you want to talk about -- that that building is still in
their capital plan. What you heard in that report, that's
what they're tal king about, not being able to execute
their capital plan. | vetoed that, removed it. | have a
line item veto, because nmy responsibility is to make sure
expenditures are proper and appropriate. It was, in ny
j udgment, conpletely unnecessary.

The Gerald Desnmond Bridge -- again, that was a
$300 mllion savings out of the capital program

The Gerald Desmond Bridge. Our port was going
along waiting for the federal government and others to
pour money in their collection cup to raise $1.2 billion
to rebuild the Gerald Desnmond Bri dge.

Now, this is an organization that says it's a
busi ness entity. It claims that the Gerald Desmond Bridge

is the single nost important piece of infrastructure at

t he Port. If it fails, like the same designed as the
bridge in Mnnesota that failed, what will happen is that
the Port's revenues will be seriously inmpaired. And yet,

we were going to wait.
I n February, | urged them in the strongest
possi ble terms, to basically get off their duff and get

this started, because it needed to get rolling. Get a
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design build program Don't do this design-bid-build
program Get it now.

| gave them the names of several law firns that
could help themw th that. To their credit, they did hire
that law firm because -- and to nove them al ong faster,
because if you build that bridge not in four years, but if
you start it in one year, everyone knows that this is the
best time to build an infrastructure project. Every
project | knowis comng in between 20 and 40 percent
under esti mates.

This bridge won't be $1.2 billion, it will be
more |ike $800 or $900 mllion. Again, they're noving
along. We're now -- we've got a lot of interest in this
bridge. They're moving much faster.

Had it not been for the intrusion of the city,
and had it not been for nmy urging, we would still be quite
frankly plodding along on the Gerald Desnmond Bridge. This
will wind up being a savings of $200 mllion to $400

mllion.

So let's tal k about real big nunmbers. Let's talk
about what real fiduciary guardianship is. | take it
personally when someone questions that. l"msorry, | do.

We' ve been good guardi ans of the Public Trust here and
we' |l continue to be.

Now, we've also made sure that the port doesn't
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run off and do things, foolish things that could damage
its reputation. Like in the face in this economc
climate, give salary increases to its enpl oyees. Ct her
public empl oyees, as you well know, are not going -- are
not being given increases. In fact, they're being given
reductions. We make sure of that, because we review the
budget every year.

Every year, we go through and exam ne the
financial condition of this port. So it is msleading to
say that we didn't do a financial analysis. W do one
every year.

Let nme just sinmply say about the report. I,
quite frankly, would be at a loss to cone before a
Comm ssion and say |'m giving you information that was in
t he newspaper. l"m sorry. That's just simply
I nappropri ate.

More informati on was avail able, had somebody only
called my office, called the City Auditor's office, we
woul d be happy to cooperate and supply any of the points
of information that will be said today, and a | ot nore.
There is detailed analysis on this.

And | guess, | have to say this. VWhile this
Comm ssion staff may raise issues with us on things |ike
whet her or not it's appropriate to have a small support

grant to the nunicipal band that's holding a concert in
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the tidelands, that that will be a question about whether
or not we're exercising the Public Trust appropriately,
but yet, you will conmpletely ignore and not deal with
anot her port in this state right next to ours, the Port of
Los Angel es, which grants $20,000 per truck as a grant to
two Arizona firms, and $10,000 a year for numerous trucks,
mllions of dollars in money that I'"'mat a |loss to see
where there is any public benefit, environmental benefit
or certainly any Public Trust benefit, that's not
di scussed, but Measure D is, 5 days before the election.
So finally, let me just say this, our city is
wel | managed. We take our role as a fiduciary seriously.
Our credit rating is five notches ahead of the State of
Cal i fornia. Now, | realize that may be damm ng with faint

praise, but it is five notches above the State of

California, and we run our city very well. W manage it
very well. We take our obligation at the Port very
seriously. | spend probably more time on Port Conm ssion
appoi nt ments than any appointment | have. This is a vital
resource to us. It's a vital resource to the State of
California. W will never take it lightly. W' re not

taking it lightly here.
What Measure D does, in just sinmple terms, it
changes the formula fromnet to gross, closely about the

same anmount of money. Why are we doing that?
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| *'m doing that to go back to the principle that I
started with in the beginning, to try to keep the Port at
arms length frompolitical issues. The way the formula

wor ks now, we've got to scrutinize al nost every

expenditure the Port makes. Now, sometimes -- and | wil
never give up on big expenditures, as | nmentioned about
the office building. But if we have to go through every

expenditure line by line, that produces a |evel of
scrutiny that | think is beyond what any business should
wi t hst and.

So the City Auditor, after a detailed audit,
recommended that we go to a percentage of gross. A, to
assure a nmore stable revenue for the Tidelands Trust Fund,
whi ch has $400 mllion in capital projects backed up, and
is in serious financial condition, but as inmportant, to
make sure that the City does not become -- does not go
over the top in its scrutiny of port operations.

At a gross level, there's |less interest in what
t hey spend for paper clips and what they spend for travel
and what they spend for other items. There will still be
scrutiny on what the big items are, but it takes us away,
one step removed, fromtheir daily business operations.
And that's the right thing to do.

Secondly, it deals with the oil issue. The oi

issue is merely a clarification of existing law. The City
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Attorney is right here. The oil operations are currently
performed by the Department of O and Gas in Long Beach
The only thing that they do now is we basically cut the
port a check. We're not changing existing law. The City
has the discretion and the authority to both manage the
operations and manage the funds. So nothing is being
changed.

| think a lot of this could have been cl eared up.
You know, | will say this, you know | have a | ot of
respect for the menbers of this body. The City of Long
Beach had a great relationship with the State Lands
Comm ssion, not so great in the |ast couple of years. I
don't know why.

You know, | have both experience in the business
and the public and private sector. | know all three of
t he Conmm ssioners on this body personally. W're a
responsible city. And yet somehow on issues such as the
enhanced oil recovery out of the WImngton Field or port
i ssues, quite frankly, we're getting scrutiny at a | evel
t hat goes back 10 years. That simply is, quite frankly, a
waste of time and | think an embarrassment and also, in
many cases, an insult to the city.

So I'm here today. Look, whatever has gone
before, it's gone before. This issue is important to the

City. You're going to hear a |lot of, you know, behind me
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a couple people come up and tal k about this. And you'l
hear themtell you -- in fact, a flier was put out by one
of the advocates saying that the City is doing this to

bal ance its budget, knowing full well that, in fact, not a
dime of this goes into general fund. And, in fact, |'ve
been very vigilant to make sure not a dinme of any port
money goes into general fund. This all goes for tidelands
purposes. This is all for the Public Trust.

We need a better relationship here and we need to
start now. We should not be up here 4 or 5 days before an
el ection tal king about somet hing and having your staff
tell you that they've gl eaned nost of this from
newspapers. That's not a good relationship. And it's a
di sservice to us. It's a disservice to you as wel |

So | want to thank you for the tine. | urge you
-- |1 know this is an informational item but there's
precious little information in this item And what |'m
urging you to do is | want to denonstrate to you how
vigilant our city and | have been on the Trust
responsibility we have given. I will never ever shirk
t hat responsibility. | care about this port. And i f the
port, quite frankly, had its wits about them they would
realize instead of handing off reports to you, so things
like this can come up, they would realize that the better

path for themis, in fact, to go with the gross fornul a,
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because it will cause thema ot |less intrusion in the
future.

Thank you for the tinme. | hope we can build a
better relationship. I|'mcertainly open to it, and | am

probably the nmost accessible mayor in this state. You can
call me anytine. |1l be happy to give you ny cell phone
at the conclusion of this meeting today.

Thank you very much. Any questions?

ACTI NG CHAI RPERSON ARONBERG: Thank you.

Any questions?

LONG BEACH MAYOR FOSTER: Thank you

ACTI NG CHAI RPERSON ARONBERG: | have a couple
mor e speaker cards. Did you want to say sonething?
ACTI NG COMM SSI ONER BRYANT: I'I1l wait till the

speakers are finished.

ACTI NG CHAI RPERSON ARONBERG: Okay. M chel |l e
Gr ubbs.

MS. GRUBBS: Good afternoon. My name is Mchelle
Grubbs. And I'mthe Vice President of the Pacific
Mer chant Shi pping Associ ati on. PMSA menmbers are ocean
carriers and term nal operators. Basically, we are the
tennants and customers of the ports on the west coast.
Our menbers represent about 90 percent of the
cont ai nerized cargo nmoving in and out of the west coast

ports.
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PMSA menbers are very concerned about Measure D.
And, in fact, we are opposed to Measure D. The
international trade community view the Port of Long Beach
as one of the best managed ports in the United States. It
has a very talented staff and a hard wor ki ng Conm ssi on,
whi ch the Mayor has appointed three of the menbers. And
they are very diligent and hard worKki ng.

Unfortunately, because of Measure D, we're
concerned very much about the politicalization of the Port
of Long Beach. Wth |little debate and no analysis, the
city council rushed an amendnent to the City Charter onto
t he November 2nd ball ot.

So et me just give you the timeframe it
happened. The Charter Conmm ttee of the City Council met
on July 27th. The Harbor Comm ssion had a meeting on
August 2nd and they | ooked at the amendment and voted
absol utely unani nously opposed. On August 3rd, it was the
| ast day the City Council could put a measure onto the
ballot. The City Council met that day and they voted to
put it on. The harbor conm ssioners went in front of the
City Council and they told them they were opposed and they
wer e bl asted, bl asted.

And basically, what's so ironic about it, is that
t he harbor comm ssioners were followi ng their fiduciary

duty that the State Lands Conm ssion had asked the City
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Council to do in, | think it was, a |late 2009 |letter, that
the staff had sent to the Long Beach City Council asking
themto -- rem nding them about their fiduciary
responsibilities.

Each year, the Port of Long Beach transfers 10
percent of their net inconme to the tidelands account. The
Port has paid the debt on the aquariumthe |ast few years,
because of the financial problems the city has been under.
They al so extended the debt repayment on the convention
center.

Yet, right now, what we're seeing is the city
says the tidelands account, their tidelands account, is
going to go broke in 2013. The port this year did two
transfers of the 10 percent net income to help out the
city.

We urge the Comm ssion and ask them respectfully
to do an audit of the city's tidelands account. Wth al
this noney going in there, yet the account is going to go
broke. The city says it will be broke in 2013. So we ask
t hat you do a financial audit.

And | thank you for your time.

ACTI NG CHAI RPERSON ARONBERG: Thank you.

There's one more card from Robert Shannon.

LONG BEACH CI TY ATTORNEY SHANNON: Good

afternoon. |''m going to be very brief and very bl unt.
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This staff report is totally inappropriate. Buried in the
docunment, the menmorandumis a statement and I'Il read it
as foll ows:

"Proposition D does not, on its face, raise a
Public Trust Doctrine revenue or |and use consistency
i ssue, because any transfer of revenues fromthe Port's
Har bor Revenue Fund to the city's Tidel ands Operating Fund
woul d remain subject to the Public Trust and still be
required to be expended for Public Trust purposes.”

The remai nder of the body -- of the meno takes
t he position of port interests against the Proposition for
policy reasons, never mentioning the needs of the
ti del ands, never nmentioning the fact that this whole
proposal originated fromthe office of the City's Chief
Fi nanci al Oversight Officer, the elected City Auditor, nor
does it ever nention her reason for proposing the
Proposition. Not hing is said in the meno.

Nor does it mention the fact that currently under

the Charter -- and | amthe city's exclusive | egal advisor
and | interpret that Charter. |'ve done it for thirty
some years -- that under the city's charter oi

adm ni stration, whether it be in the harbor or outside the
harbor, rests with the city and not with the harbor.
By formul ating what is essentially a political

tract, staff is operating as nothing nore than a shill for
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port-related interests. Let me again emphasize, if this

proposition passes, no money will |eave the tidel ands.
Finally, I1'd like to step back for just a second.

The City of course is a trustee for the tidelands -- for

the State tidel ands. The city attorney is the | egal
advisor to the trustee. W take this job very seriously.
And I'd just like to briefly tell you about myself.

|*ve been in the City Attorney's Office for 37
years. And with the possible exception of Al an Hager, who
| believe joined the Attorney General's office when
California was incorporated into the Union --

(Laughter.)

LONG BEACH CI TY ATTORNEY SHANNON: Wth the
possi bl e exception of Alan Hager, | think perhaps | bring
no intellect to the store, but | certainly do bring a
hi storical perspective.

For some 37 years, in one way or another, | have
interacted in the City's position of |egal advisor to the
trustee with the State Lands Conm ssi on. | go back to the
days of Ken Cory, go back to the days when the City
recovered, on behalf of the State, over $220 m I li on.
That's when $220 mllion was real noney.

We take our position very, very seriously. And
| et me just state the obvious, the position of trustor and

trustee presunmes a partnership relationship.
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Unfortunately, that relationship has deteriorated in the

| ast few years. It has becone an adversarial relationship
that is totally inappropriate. This staff report is the
best example of that adversarial relationship. It drives
a wedge between the City and the State.

And | would respectfully suggest and request that
this is a very appropriate time, given the fact that
you're considering a new executive director to take into
account what |'ve just said.

Thank you very much.

ACTI NG CHAI RPERSON ARONBERG: Thank you.

Do we have any other speakers?

Any comments from Conmm ssioners?

ACTI NG COMM SSI ONER BRYANT: I just have a quick
comment . | did talk to staff about this. And |I'm not
taking a position one way or the other on this issue, but
| find the timng of this item also unfortunate. As you
can hear fromthe testimny, there's a | ot of back and
forth going on. And | would have preferred not to have
had this on the agenda in the mddle of this election
season.

| think there's issues to talk about here, and we
can do it down the line, but |I'm disappointed that we have
it in front of us.

ACTI NG CHAI RPERSON ARONBERG: Okay. Thank you.
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| think we're going to, at the pleasure of the other

Comm ssioners, adjourn into a quick closed session. And
should we say 25 mnutes? WII| that do it? Paul, do you
think that's enough time for a closed session.

EXECUTI VE OFFI CER THAYER: Yes, that will be
fine.

ACTI NG CHAI RPERSON ARONBERG: Okay. So why don't
we come right back at 1:30 and we'll resume open session.
| need to just have the room cleared for the closed
session. Thank you.

EXECUTI VE OFFI CER THAYER: Madam Chair, | think
we have a side room so that we'd be able to recess to
t hat and people can stay.

ACTI NG CHAI RPERSON ARONBERG: Okay. Great . So
fol ks are welcome to stay in this room Pardon nme.

(Thereupon the Comm ssion recess into closed

session.)

(Thereupon a lunch recess was taken.)
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AFTERNOON SESSI ON

ACTI NG CHAI RPERSON ARONBERG: Let's recall the
State Lands Comm ssion meeting back to order. And we're
going to hear Item nunber 64. Staff, can we have the
presentation.

EXECUTI VE OFFI CER THAYER: Thank you very much.
That itemw |l be presented by Curtis Fossum

(Thereupon an overhead presentation was

presented as follows.)

CHI EF COUNSEL FOSSUM  Madam Chair and
Comm ssioners, Item 64, as you'll note, is a revetment
project that's been proposed by the Seacliff Beach Col ony
Homeonwer s Associ ation for property in front of their
homes in Ventura County. It's located just north -- up
coast of Hobson County Parks and down coast of an on-ranp
on Hi ghway 101.

--000- -

CHI EF COUNSEL FOSSUM  The shoreline has a |ong
hi story of boundary movement over time, and our
presentation will demonstrate that history.

What you see in the next two slides are
phot ography done by Kenneth and Gabriell e Adel man of the
California Coastline website. And | hope you can see it
t here.

Basically, what you're seeing is 50 lots that are
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within the homeowners association in Hobson Park on the
downcoast side, an off-ramp for Hi ghway 101 on the upcoast
end. The first slide there on top it was done | ast nmonth
showi ng what the shoreline | ooks |like. These slides in
this series are all done in September or October. And
they were all done when the ocean was at a m nus tide.

The first one | think is a foot and a half al nost bel ow
mean high water. The second one is about a half a foot
bel ow mean high water, and so forth.

So each of these -- and the bottom one is nore
than 2 feet bel ow mean high water. And mean high water
bei ng the boundary of where the uplands and sovereign
| ands neet.

So what we have here are four slides just
i ndi cating that.

--000- -

CHI EF COUNSEL FOSSUM In the next series of

slides, we have -- going back in time again. Now, we're
to, | believe, 2002 -- 1989, | believe. It's alittle
hard to read. 1979 and 1972. You'll note that there are
in the last 3 slides -- and these are conmpil ati ons of

phot ographs, so that there is some overlap on them is
before the |last 10 homes -- or the last 9 or 10 homes on
t he subdi vi si on were construct ed.

--000- -
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CHI EF COUNSEL FOSSUMm The last slide in this
series is right after the Department of Transportation
constructed a revetnment at the behest of the property
owners in that area followi ng the construction of their
freeway.

Until just a few years ago, these homes were al
under | ease froma property owner that owned the entire
property.

--000- -

CHI EF COUNSEL FOSSUM  The next slide shows you
what the property | ooked like in 1969. You'll notice that
there is no freeway off-ramp on the upland -- upcoast end
of the property, but you'll see it's in a very simlar
situation. | think | have a cursor here. Do |I? No.

| don't know where | get ny cursor. They said
t hat there would be a cursor, but -- anyway |'l| use the
red Iight and we'll hope it works to show you what --
okay, in the bottom photo -- this is again right after
1972 -- | can see why you don't like this.

You can see the ramp has been built on the
upcoast end, the revetnent. On the downcoast side, the
| ast 10 |l ots here, the revetment was not yet constructed
in 1972. It was done in 1976. So the next photo here in
"76, Cal Trans said it made additional revetnment in this

ar ea. Whereas, in 1972, it had not been constructed in
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t hat area.
--000- -

CHI EF COUNSEL FOSSUMm 1969 photo. And this is
the one | wanted to focus on a little bit, because one of
the arguments that the homeowners association have made is
t hat Cal Trans caused the erosion to their beach, and that
that's why they were responsible for putting in the
revet ment .

This is in 1969. Agai n, a summer photograph when
this beach is usually at its widest in California. And
you'll note that there's not much of a beach there either.
And what you'll also note is that there's already splash
walls. And in this vicinity, there's already sone
revetment that's been constructed by some of the
property -- or the house -- the people that owned houses
or rented houses or |eased houses in this area.

But again, it goes to the issue of whether or not
the State somehow is responsible for the erosion that took
pl ace on this property.

The next slides are actually ones that were

provided -- 1'lIl get this yet | hope.
--000- -
CHI EF COUNSEL FOSSUMm -- provided by the
homeowners associ ati on showing -- boy this thing is --

shows you ol d-school people can't control nouses.
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Decenber 1963 phot ographs. And what you can see
is that the houses are already protected by a rock sea
wal | of sone ki nd. It's not the | arge rocks that Cal Trans
put out, but there are already rocks.

It's a very shallow beach in this area. That's
historical. That's natural, but it's very shallow.  The
reports that Cal Trans had done by engineers fromthe
Uni versity of California at Berkeley indicated that there
was a thin veneer of sand on the beach there.

--000- -

CHI EF COUNSEL FOSSUM More photographs of the
same time provided us by the honmeowners associ ation. But
what you can see basically, there's no dry sandy beach in
1963.

--000- -

CHI EF COUNSEL FOSSUM  This shows you a photo
t hat shows you that, again, no wet -- excuse me, no dry
sandy beach, and that there's a rock revetment of some
sort that was -- they were trying to use to protect the
homes as early as 1963.

And, in fact, in this area of the beach, we have
surveys that were done in the 1930s showi ng there was
al ready significant erosion in the area. And there was
revet ment placed in front of properties, not at Seacliff,

but probably within a few thousand feet upcoast, because
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the erosion was going on in the area, and there were no
homes at this time in that area.
--000- -

CHI EF COUNSEL FOSSUMm The next photo is going to
be a series of overlays. This is a 2006 aerial photograph
of the Seacliff area. And what we're going to be showi ng
here are a number of surveys that have been taken over
time.

This one shows in green, we termit the 1879 --
excuse me '71 meanders of the Pacific Ocean. That's based
on the United States General Land Office survey of the
township plats. When the United States conveyed into
private ownership, that's the line that they used to
i ndi cate where the shoreline was in 1871

The next -- and also on this map, | want to point
out, in red, is the proposed design toe of the revet ment
as submtted to the Comm ssion by Mdffatt and Nichol the
engi neers for the homeowners association. So that's where
they'd like to put the base of the sea wall. And that's
al so where they've requested in their application to you
or their request to the Comm ssion to agree on the
boundary.

On the upcoast end of that, you'll see | believe
it's a white line, right there. And that |ine says BLA
117. In 1970, January of 1970, the Comm ssion had under
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consideration a permt to the Department of Transportation
to allow themto fill the upcoast area for the freeway to

expand it. They had to come to the Conm ssion to get

perm ssion to put the revetment and the freeway out into

t he ocean and the Comm ssion agreed with that. They also

agreed to enter into a boundary |ine agreement as to where
the Comm ssion's jurisdiction would be after that fill.

And BLA 117 is reflective of that. BLA 117 was
al so signed by the property owners at the time, who were
t he predecessors in interest to the homeowners. It
stopped however at the -- it included 6 |ots. Four of the
| ots though, however, were taken |ater by Cal Trans. Two
of the lots, as you can see on this photograph, are
included in the boundary |ine agreements. So the
Comm ssion already has a boundary |ine agreement on those
two |lots, right there. And so you can see how much it's
i nl and of the proposed one by the homeowners associ ation
proposal

--000- -

CHI EF COUNSEL FOSSUM  The next slide -- | went
too fast. 1927 mean high tide line. The first deed we
found for the upland properties in this area was recorded
in Ventura County was a deed that called to the mean high
tide line. And this is the |location of that deed in 1927

as to where the boundary was.
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It's indicated -- again, |I'm having trouble with
the color -- green, | believe. It's very close to the
same one as we entered into the boundary |ine agreement,
if I"'mnot m staken again with the coastal -- excuse nme,
with Cal Trans, and with the homeowner -- or the property
owner in the area.

It's also reflected, as you can see, not very
well 1I'"mafraid, but the lot lines that were |ater part of
a record of survey that the homeowners associ ation also
will be show ng you.

So this 1927 deed is pretty consistent with where
t he boundary has been treated in the past. So the next
survey is a United States coast and geodetic survey from
1933, a topographic map basically. And the high water
line on there is also indicated. All of these |ines
you' |l | note are basically on where the riprap is today.

--000- -

CHI EF COUNSEL FOSSUM  1953. Now, in 1953, the
State Lands Comm ssion staff went out and surveyed the
mean high tide Iine. And the field notes indicate that it
was a mean high tide |line survey at that time. The
Comm ssion approved and recorded a map indicating where
t hat mean high tide |ine was or ordinary high water mark
at the time in 1953.

This survey was done because of all the oi
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operations in the vicinity, and there was issues of
whet her or not subsidence was taking place. And so the
Comm ssion staff was directed to do a survey to indicate
where the mean high tide |line was at that time.

--000- -

CHI EF COUNSEL FOSSUM  The next survey we have
uncovered is one that Cal Trans did in 1970, again, prior
to the construction of the freeway, and prior to the
pl acement of revetment in 1972 and '76 in front of the
homes. This survey by Cal Trans was not only a survey of
the shoreline and the vicinity, but also we've uncovered
in recent days cross sections that give us another picture
of what all this |ooked |like to Cal Trans before they
pl aced the revetment and before they constructed the
freeway.

--000- -

CHI EF COUNSEL FOSSUM Here's a cross section
that reflects that. We have 2 photographs at the bottom
One from 1972 right after the riprap revetment was put in,
and a current one fromjust this month, in fact, on the
left.

It's a little hard to see, but he's indicating to
you there where the cross section was done by Cal Trans.
And then in 1972 the same |ots, same upland -- the homes

have changed quite a bit from being one-story little
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things to many of them are three stories or nmore today.

But what's important about this photograph is the
cross section you'll see above. On the far right is the
1871 federal government survey of where the |ots were at
the time. The next one over is the 1927 deed of the mean
high tide line. | believe the next one over -- | should
probably | ook at the thing, because ny eyes are not as
good as they should be.

The next one is a Cal Trans 1970 survey. Now, one
of the things I'd Ilike to say is that over the years, in
1970 the Comm ssion did, in fact, have a hearing. There
was testimony taken. There was opposition by the property
owner as to Cal Trans freeway, but there was support by the
| ocal | egislators who came forward and said how i nmportant
it was to have the freeway put in.

Cal Trans indicated that their experts said they
didn't believe there was going to be any erosion, but they
were taking it into consideration in their plans.

The Comm ssi on approved the agreement, approved
the | ease, and approved the boundary |ine agreement at
that ti me. Now, what we didn't know is that subsequent to
that, in 1972 after they had built the freeway, the
homeowners were able to convince the -- and they weren't
homeowners, because they were | essees, but the property

owner in the area was able to convince Cal Trans to build
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this revetnment.

And what the concern here is, is that if you | ook
at it, in 1970 -- again, if you could point to the 1970
line of where the survey was by Cal Trans at the time and
the intersection with the approxi mate 2-foot contour,
there's a |line across. lt's near the blue. That's where
the mean high tide |line was -- excuse nme, where the
intersection is there. That's where the intersection and
t he boundary was in 1970 based upon Cal Trans survey.

And you can see, even at that time, to the right
of that is our riprap rocks. Cal Trans gave us two dates
on that in February and May of '72, before they put the
riprap in. It is that arrow at the intersection at the
bottom was the base of the rock at that tinme. And then
the riprap before August of 1972 is shown there.

So that's before. That's the riprap you saw
really something substantially the same as in those 1963
phot ographs of the rock on the wall.

What Cal Trans did is then built out to that next
line, the magenta line. And that's what they built for
t he homeowners at that time. The problem was, their own
surveys indicated that the 1970 mean high tide |ine was
the State's boundary.

Now, they've come up with some -- we've just seen

some evidence that they have of correspondence between the
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property owners' attorney and Cal Trans indicating that
t hey thought State Lands was going to be okay with this.
And that's maybe what they did believe. And maybe that
was their honest belief on both parties' side.

The concern is that neither party contacted the
Comm ssion or its staff with this revetment project. And
so when it canme up in subsequent years for repair, we had
none of this evidence. And when the staff responded in
1976 to the upcoast project, the Corps of Engineers plans
submtted to us show that it was above the nean high tide
line. And frankly, our evidence to this day suggests that
t hat was not placed on State Lands Comm ssion property at

that tinme in 1976 for the downcoast area.

In 1983, there was another project -- or excuse
me, the surveyor who was going to -- who wanted to record
a map contacted our staff. And he was informed in his

| etters that we didn't know where the boundary was at that
time, and that they may need a lease in the future, if

evi dence came forth that this was on State property. So

t hat happened again in a couple of subsequent events when
t he Comm ssion staff notified, either the engi neers
wor ki ng on the projects or the property owners, that they
woul d potentially have to have a |l ease if evidence ever
came forward.

Now, in 2006 the Comm ssion staff gave anot her
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| etter saying we didn't know where the boundary was. And
the response to that was they were very pleased, |I'm sure.
But the Coastal Comm ssion had before them an application
for this project, and they required that Moffatt and --

they required that the homeowners provide evidence of the

project, detailed plans for the project. Those plans
indicated to the Coastal Conmm ssion that it was, in
fact -- that their proposed project was on State property.

In fact, the existing project was on State property.

At that point, Cal Trans -- excuse me, the Coast al
Comm ssion contacted the State Lands Comm ssion staff and
guesti oned why we thought it was not in our jurisdiction.
We had not seen any of those plans, at that point in tine,
in 2000, because those plans were not made until 2007, and
we had conmmented in 2006.

Upon recei pt of those plans in early 2008 and
havi ng reviewed them we did contact the homeowners
association and indicated to them that their own plans
suggested this was going to be on State property, and we
sent them an application. And subsequently, we've had it
on the agenda 3 times to issue them a | ease.

However, the homeowners didn't believe that it
was on State property. At | east they asserted that they
believed the 1953 |ine, which you can see on this map, and

whi ch we saw, would be considerably out into the ocean was
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t he boundary, and therefore didn't want to enter into the
| ease and did not accept it at that time.

The rent we initially asked the homeowners to pay
was a discounted rent, because of the fact that Cal Trans
had been involved in it, and the fact that they were
providing some public access. The Coastal Comm ssion was
requiring access paths for the public to get out to the
beach whenever that's possible.

And so the staff felt confident in being able to
recommend to the Comm ssion that we not charge a full
rental value on that.

The problem with what happened subsequently is
that in opposing the Comm ssion staff's concl usion that
there was this small area -- and do | have an arrow here?
Yes.

This small|l area between those two |ines --
bet ween the second and third line, that's the area the
Comm ssion staff was asserting they needed to | ease.
However, because they opposed it and said that's not the
boundary, we did further research. And that's what turned
up the 1970 survey indicating that the greater part of
t hat revetment had now been placed on State property.

In trying to reach negotiations, we've had
several settlement proposals and negotiations with their

representatives. And we believe that the Conm ssion staff
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had come up with a solution that woul d be acceptable to
them We had every indication that was going to take
pl ace.

However, we were also informed that their board
found it not acceptable. So they have now proposed this
toe of their proposed revetnment that would go -- actually
fill existing tidelands based upon their own survey, their
own surveyor and expert.

So the staff is recommending a denial of that.

--000- -

CHI EF COUNSEL FOSSUMm On the next slide -- we'll
go past that slide. On this slide is the record of survey
t hat was done by -- to actually create those lots. There
had been a prior one done in 1953 at the sane time as the
State Lands Comm ssion. Each of those |ots went all the
way out to that 1953 I|ine.

When the engineer for the property owner at the
time actually did the survey in 1972, those | ots that went
out to that '53 line suddenly were pulled all the way back
to where basically it was in 1972.

So the homeowners association is seeking to
assert that that line out in the ocean was the boundary
where, in fact, the lot lines that are drawn on that map
reflect the conditions at the time that he actually did

t he survey. He did not survey the ocean. He was
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reflecting the record of survey -- or the recorded survey
t he Comm ssi on had done.
--000- -

CHI EF COUNSEL FOSSUM  And this is another slide
t here.

And what you'll see the purpose of his survey in
1972 he recorded was to establish those property |ines of
t he unrecorded | eases at Seacliff. And he also references
t he unrecorded map that | just nmentioned, the one that
previously had shown those lines all the way out to the
1953 Iine, which by 1972 he had pull ed back.

--000- -

CHI EF COUNSEL FOSSUMm The other thing that |
didn't mention on this map is that in the area out beyond
those lots, it basically says that that |land is proposed
to be dedicated to the State of California. But we know
at the time having | ooked at the photographs and the
surveys, it was already into the ocean.

--000- -

CHI EF COUNSEL FOSSUM  The next thing is the
deed, their current vesting deed for this property. I
believe they're going to explain that to you, how if you
| ook at the |l egal description in the deed, it tal ks about
that | ot out in the ocean. But if you | ook very carefully

at it, it says accepting any portion of the
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above-descri bed property, basically anything below the
line of natural ordinary high tide and al so accepting any
artificial accretions that m ght attach to that.

So what we have is basically a disclaimer in the
deed itself as to those |ands out in the ocean.

--000- -

CHI EF COUNSEL FOSSUMm And this is my fina
slide. And basically, it's showi ng again the proposed
boundary |ine agreenent that the homeowners associ ation
woul d I'i ke the Comm ssion to establish. It's al so showi ng
the 1970 line where the Comm ssion staff believes the
support is of where the boundary is at the time of 1970
when this was filled. And just to get quickly to the
| egal aspect of this.

The proposal that the homeowners associ ati on have
used is a section of the Public Resources Code that
aut hori zes an exchange of |l ands. And that exchange
requires a number of findings by the Comm ssion, including
havi ng done appraisals, and that the | ands have been
filled and recl aimed and no | onger useful for Public Trust
purposes and cutoff from water, cutoff fromthe shoreline,
cutoff fromthe ocean.

And the problem in this instance, is that
they're not cutoff. They're actually underlying the

ocean, portions of them And it's been the practice of
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the Comm ssion that in most instances the Comm ssion
preserves public access along these areas. And, in fact,
in many i nstances, when we're dealing with governments and
doi ng exchanges, we preserve, you know, 100 feet or nore
of public access on many of our exchanges.
So we don't believe that either 6357, which is
t he boundary |ine agreement section, applies because of
t he proposed location, unless they wanted to agree on the
1970 I'ine, or 6307, which authorizes changes, would apply.
And | believe that concludes my presentation, but
| ' m happy to answer any other questions you m ght have.
EXECUTI VE OFFI CER THAYER: Bef ore we move on, |et
me just sunmmari ze one aspect about that. So, in general,
we believe that the applicants are relying on a survey
t hat doesn't represent when the facts were when the sea
wal | went in. It was a survey that was done in 1953 and
bears no relationship to where the mean high tide |ine was
at the time the sea wall went in. And it's significant to
find the mean high tide line that existed closest in time
to the construction of the sea wall, because the sea wall
in effect, froze the mean high tide |ine.

And as the Comm ssion knows, the mean high tide

line moves back and forth. And that, in effect, nmoves the
property line back and forth. But once the sea wall goes
in, it freezes where that line is and so it's inportant to
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determ ne where that is.

And you do that by | ooking at the nobst current
survey at the time the sea wall went in. And the 1953 one
bore no relationship to the state of the mean high tide
line at the time the sea wall went in the early 1970s.

So our view is that what's proposed -- because
t he applicant's proposal is based on this outdated survey,
whi ch only described where the mean high tide line was in
53 and not in '"72, that to approve it would be to give
away the tidelands that were Public Trust Lands at the
time in 1972.

The flip of this, of course, is that we're also
recommendi ng that the Comm ssion approve a | ease, which is
consistent with the |ast negotiation we had with the
representatives for the association. The anount of rent
charged is very |ow. It's 13,000 a year -- and it is
heavily di scounted over what we'd normally charge -- with
the idea that even if they don't want that now, if at sonme
poi nt an enmergency arises and they need the authority to
start work out there immedi ately, they don't have to wait
for a new Conm ssion meeting to start work. They could
sign that | ease and proceed.

Again, it doesn't force themto do it, but it
gives them that option.

CHI EF COUNSEL FOSSUM And staff would like to
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amend its recommendation in that regard. W have a 60-day
wi ndow for the applicants basically to agree to enter the
| ease after today. We'd like to extend that to 6 nmonths.

EXECUTI VE OFFI CER THAYER: That will give them
t he whole wi nter where they can take advantage of it.

ACTI NG CHAI RPERSON ARONBERG: Thank you.

Comm ssioners, any coments before we take public
comment ?

| have 7 speaker cards. Ms. Stone, | think
you're the representative for the group. And in al
fairness, | think you're probably going to want nmore than
2 m nutes. About how much time would you say you' d need.

MS. STONE: Four of the speakers are yielding
their time, so there will just be 2 speakers beside nyself
who will be very brief. Two |awyers who m ght want to put
their two cents in.

ACTI NG CHAI RPERSON ARONBERG: Thank you.

MS. STONE: | should be able to conclude within
10 m nutes. | have a Power Poi nt .

Here it is.

ACTI NG CHAI RPERSON ARONBERG: Thank you very
much. Pl ease proceed.

(Thereupon an overhead presentation was

Presented as follows.)

MS. STONE: There are a few things in the staff
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report 1'd Iike to correct, at this point.

One is, the staff report says that the proposed
repairs to the revetment would extend beyond the 1972 and
1976 construction of the revetment. That's absolutely not
true. The engineers have been told to keep it within the
footprint of the original revetnment. And the proposed
| ease requires that, as well as the coastal permt.

The second major m stake is that the staff report
says that the 1972 |l awsuit, brought by the |andowners,
only applies to the southerly 10 lots. That's not true,
if you read the complaint, which is in your |arge packet
fromstaff. It refers to the tidelands in front of the 40
houses, as well as the southerly 10 | ots.

There are a number of other m stakes, but they
weren't repeated here, so I'm not going to go into them
all .

Our position is we would Iike to enter into sone
ki nd of a boundary |ine agreenment or exchange to resolve
this issue once and for all. Staff now concedes that once
the revetment was put in, the mean high tide |line does not
move anymore. That's important to understand.

Originally, they took the position that it did
move, and that the 2006 Moffatt and Nichol actually
changed the mean high tide line. The staff report this

time says that that 2006 drawing is irrelevant. That's
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really important.

So what's happened since they asserted
jurisdiction? They' ve gone back and come up with a | ot of
ot her ideas.

Let's see if |I've got this right.

--000- -

MS. STONE: Okay. Here's some 2005 photos. And
you can see how the rocks have fallen down on the beach
and are bl ocking public access. It is important to get
this beach fixed. We' ve been in this process for five
years now, trying to get it fixed. And the proposed
repairs are no different than those that were done a few
years ago, contrary to the staff report. The same anopunt
of rock, the same profile. No di fferent than those that
wer e approved by the county before. Fortunately, we
didn't have big storms | ast year.

--000- -

MS. STONE: Okay. There's the issue. And
t here's our solution.

--000- -

MS. STONE: | may have had the wrong section.
This is for an exchange. 6357 would be a boundary line
agreenment. | would | eave that up to staff as to which is
the better solution. W don't care. W just want to get

it resol ved.
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--000- -

MS. STONE: Here's a diagram showi ng under the
1953 ordinary high water mark, which by the way is the
only mean high tide line that's been approved by the
Conmm ssion and recorded. None of the others referred to
wer e approved by the Conm ssion and are not official.

That little orangey stuff is what is up on the sea wall.
The rest of it is ocean.

Now, it would be possible to nove that little
orangey part back, our engineer said, and so none of it
woul d be on the sea wall. But we would propose doing the
boundary line at the design toe of the revetnent.

Now, if we're wrong, and there is some nmore -- if
the mean high tide line in 1970 or '72 was further up,
we're willing to offer some conpensation to use for
tidel and purposes to conpensate for the difference. And
we had sonme ideas.

| provided you with a newspaper article about the
terrible condition of beach parks in Ventura and Santa
Bar bara County. They had to close them | ast year.

They're going to be closing them again. They're falling

in the ocean. | hope you saw that article. I f you
didn't, | have some extra ones.
And they're -- we understand there's a Public

Park Trust Foundation or something that we could put money
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in, designate it. It wouldn't have to go through the

bureaucracy, and would go directly to helping fix the

parks. We think this m ght establish a good precedent.
--000- -

MS. STONE: This is actually the |ast survey

before the revet ment was put in. It was in early 1972.
It's a record of survey. It's recorded. It was provided
to the State Lands Comm ssi on. It's signed by the Ventura

County Surveyor.

This one says -- it establishes parcel B for the
pur pose of putting the revetnment on there. So it did pul
back the lot |lines, but of course the whol e property was
owned by the Hoffman famly, so he could do what he wanted
with it, at that point.

But parcel B is where the proposed revetnment is.
And it says, "Proposed dedication to the State of
California". That was to be dedicated to Cal Trans.

--000- -

MS. STONE: Subsequent correspondence between

Cal Trans and the homeowners reveal ed that Cal Trans didn't

want to own the property where the revetnment is or

mai ntain it. And they said we're not going to maintain
it. We're not going to take any responsibility for it.
The homeowners may maintain it, if they want to. But
that's the | ast survey. It shows the 1953 |i ne.
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And we think it's the nost authoritative one, and
woul d be much more persuasive to a court than this 1970
aerial photograph, which was interpolated by staff and
never approved by the Comm ssion, never used in any
of ficial document. Just something that was made up.

--000- -

MS. STONE: Okay. The 1972 record of survey
shows the 1953 ordinary high water mark. The i ndivi dual
| ots from parcel B. Not the shore. Parcel B was private
property. The 1953 ordinary high water mark is the | ast
official ordinary high water mark survey by the State
Lands Conmm ssion, and used in every official document.

--000- -

MS. STONE: This is some comments on the 1970
t opographic survey prepared by Cal Trans or its expert Joe
Johnson. There were numerous surveys and photographs made
before and after the revetment to document what was
happeni ng. There was concern that there would be erosion.
But what al so happened, and what is in the report in your
files, provided by staff, is that period of time from 1969
t hrough the 1973 was a period of extraordinary storms. At
t he end of the documents provided by staff, you'll see the
damage that occurred in Ventura and Santa Barbara county
fromthose storms. The Biltmre Hotel was falling down.

Al'l sorts of things were really taken out. 1969, every
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bridge in Ventura County went out. The harbor went out.

So that's an avul sive action. That was not
ordinary erosion, ordinary processes. It was avul sive.
And | think any expert woul d, based on the photographs,
and materials provided by Cal Trans, woul d agree.

The next two | already said.

--000- -

MS. STONE: This is sone of the stuff prepared by
Cal Trans. And it has this very insightful comment. It
tal ks about first how you do an ordinary high water marKk.
It's worth readi ng page 13. It's a period of over 18
years measured at specific intervals at certain
el evations. And it says here, "When a tide water is the
boundary in a deed, the title to the ordinary high water
mark is conveyed. Due to the constant change in coast
lines, any survey picture...", such as the 1971 relied on,

.1s good only for the moment for which it was made".

That's one of our main points.

--000- -

MS. STONE: The association's deed to Parcel B
references the 1972 record of survey, which references the
1953 | i ne.

--000- -
MS. STONE: So the State Lands Conmm ssion has

known about the revetment since 1970. At the hearing in
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1970, Cal Trans engi neer said that Professor Joe Johnson
had recommended a design for additional rock sl ope
protection down coast from our Cal Trans project in front
of Seacliff homes.

Now, it was designed, but it wasn't built until
it becanme an enmergency situation in 1972, due to the
combi nati on of the extreme storms and the installation of
t he on- and off-ranps.

--000- -

MS. STONE: There are numerous property
references in the documents concerning the revetment.
"Il et you read them

There's nore.

--000- -

MS. STONE: There is a general |ease agreement
and settlement of the lawsuit, which basically warrants
that it was built on private property. And Cal Trans has
stated many times, they thought they built it on private
property.

--000- -

MS. STONE: To open this up now would cause such
a problem between State Lands and Cal Trans and the
homeowners, who's going to take care of it? Who's going
to be responsible for it?

--000- -
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MS. STONE: There's nore.
--000- -

MS. STONE: We believe that after all these
years, 40 years, a court would find that the State Lands
Comm ssion is estopped to assert jurisdiction of sone
phot os and having accepted the revetnment for all these
years. It was 1970, 1972, 1976, 1983, 1996, 1998, 2006.
Al'l these times declining to assert jurisdiction, and then
com ng back with a new theory at this |ate date.

--000- -

MS. STONE: We think the conditions for an
exchange are net here as to resolve boundary title
di sputes. The nmoney value of the |lands are interest is
equal to or greater than the lands in the Trust exchange.

And we think that even if the boundary were
| andward of where we think it is, by adding giving sonme
money for Public Trust interest, we would conpensate
adequately. | don't see how the | ands under the sea wal
have any tidelands value. They're filled. You can't
access them

And besides, all of the land in front of the sea
wall is dedicated -- is deeded for public access, as well
as the pathway behind the sea wall on the | andward side.
So it certainly meets the criteria for a |l and exchange,

and we also think it nmeets the criteria for a boundary
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line agreenent.
--000- -
MS. STONE: There again is a picture of our
proposal. The green bei ng what would be given up al
wat er, and the orange being what's under the sea wal
currently.
--000- -
MS. STONE: Here are sonme pictures, nmore pictures
of the sea wall falling down. Now, this was in 2005.
We're five years later, five stormyears later, and it's
getting pretty bad. W say let's settle this case. Let's
be done with it.
| wonder if you get the letter from our
Supervi sor Steve Bennett. He' s been out there. He' s

concerned. And did you get the two-page revetnent repair

letter --

EXECUTI VE OFFI CER THAYER: When did that come
out .

MS. STONE: | think it was | ast week, but there
were some -- it was that article about the condition of

t he parks in Ventura and Santa Barbara county, and it has
anot her copy of our proposal. Thank you very nuch. Do
you have any questions of me?

ACTI NG CHAI RPERSON ARONBERG: Any questions,

Comm ssi oners?

J&K COURT REPORTI NG, LLC (916)476-3171




© 00 N O O b~ W N Bk

N N NN NN R R P R R P R R R R
g b~ W N P O © 0 N oo 0o O N P+ O

169

ACTI NG COMM SSI ONER FULKERSON: " munclear as to
what Seacliff's proposal actually is.

MS. STONE: You're not clear on what?

ACTI NG COMM SSI ONER FULKERSON: On what the
homeowners' proposal is in counter to the staff
recommendati on.

MS. STONE: Our proposal is a |l and exchange or a
boundary |ine agreement at the design toe of the
revetment, and some noney. But we've thrown out $250, 000
to be used for some tideland purposes. W have suggested
something to help repair beach parks in Ventura and Santa
Bar bara counties.

The State Park in Ventura can't even pay its
water bill and it's got |eaky water. There's just a

terrible need there.

ACTI NG COMM SSI ONER FULKERSON: | should have
been more precise. | understand the boundary |ine
agreement you're | ooking for. But what | aminterested in

more details is is this fund that you're proposing. So do
you have any specifics or you' re saying about 250,000 to
parks.

MS. STONE: Yeah, we think 250 is an
approxi mati on of the present value of the |easehold. And
we suggest using it for something very related to tidel and

Trust purposes such as beach parks in Ventura county,
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Stat e beach parks.

ACTI NG COMM SSI ONER FULKERSON: Okay. Thank you.

MS. STONE: There is Enma Wbod is falling in the
ocean. They're highly used. There are canmpers. They're
| ow cost recreation for famlies. They're always full.
And they could use some nmoney, even to pay their water
bills.

ACTI NG COMM SSI ONER FULKERSON: Thank you. No
further questions.

ACTI NG CHAI RPERSON ARONBERG: Okay. Thank you.
You said that you have two nore representatives that wi sh
to speak?

MS. STONE: Do you want to speak?

MR. TEMPLEMAN: Good afternoon, Conmm ssioners.
My name is Al Tenmpl eman. |'"ve been a honmeowner at
Seacliff for 20 years. |"ma former Naval officer, and
now I"ma trial attorney. One of nmy specialties is
representing |andowners in flooding and subsi dence cases,
and rivers. Ms. Stone is the expert when it comes to
tidel ands.

However, | have tried many cases to juries and
have obtained injunctions on behalf of homeowners and
| andowner s agai nst public and private entities.

| guess it was this background why I was named to

be the chairman of a litigation commttee, which | hope
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wi Il not have anything to do. But as a | awyer and havi ng
been before judges and juries, | just had to take one | ook
at Exhibit O which is the release on page 3 and page 4.

And by way of background, there was an inverse
condemation suit brought by the | andowner at the time.

In order to settle that case, the State of California made
a promse to the | andowner that they would build a
revetment on the plaintiff's and the county property.

That was a prom se made by the State back in the
seventies. There is no reason for the State to break that
prom se at this time.

Thank you.

MR. HARBI SON: Comm ssioners, thank you for your
attention to all of this. My name is Steve Harbison. I
too am an attorney and live part time at Seacliff. ' m
sem -retired at this point in tinme.

| want to talk not as a | awyer today, but as a
homeowner . Looki ng out at the angry sea fromtime to time

and wondering when it's going to come and i npact our
houses.

The rock revetment was put in place to protect
t he houses. It was put in place by the State of
California. According to the staff of your Comm ssi on,
Cal Trans, then the State Department of Transportation,

Di vi si on of Hi ghways, put it on the wrong | and. If that's
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true, there ought to be a fix that doesn't involve us
having to risk danger to our homes, cost out of our
pocket .

| f anything, if you take the best case that your
staff offers to you, it was a legitimte m stake by one
St ate agency affecting another State agency, this one,
that clainms now, after nore than 30 years that this

revet ment has been in place, that claim ownership of the

rock wall.

| talk to people casually and descri be our
predi canent. They can't believe it. It doesn't make
sense. It's just not logical or fair to us. Our Coasta

Comm ssion permt to do these relatively mnor repairs to
restore the wall to its existing contours, the way it used
to be, as high as it used to be, no wider than it used to
be, were all set with the Coastal Comm ssion. And at the
| ast m nute, we have this assertion of sovereignty by the
State of California that is preventing us fromdoing it.

lt's not fair. Pl ease allow us to do it in a
fair comprom se that we've proposed.

Thank you.

ACTI NG CHAI RPERSON ARONBERG: Thank you.

Comm ssioners.

Ms. Bryant.

ACTI NG COMM SSI ONER BRYANT: | amtrying to
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understand exactly how the staff's proposal prevents the
homeowners association fromfixing the revetnent.

CHI EF COUNSEL FOSSUMm If I could just interject.

MS. STONE: The Coastal Comm ssion is delaying
i ssuance of the permt, even though it's been authorized,
until this issue is revolved. And both the Coast al
Comm ssion and staff have said they would not issue an
emer gency permt.

ACTI NG COMM SSI ONER BRYANT: But if you accept
the staff's proposal, you could fix the revetnent.

MS. STONE: | f we accept the | ease, but the
homeowners -- and we are going to see them again Sunday,
but they unani nously have said they don't want a | ease,
because they're afraid it will affect their property
val ues, they're afraid it will affect their ability to get
a loan. They know what it's Iike to be under a | ease.
They were under a |lease until 2005. And disputes with the
| andl ord resulted in very expensive litigation, over $2
mllion litigation

ACTI NG COMM SSI ONER BRYANT: But that was a
di spute with a private | andowner.

MS. STONE: Right.

ACTI NG COMM SSI ONER BRYANT: That's different
than a | ease on Public Trust land, which is really conmon

in these kinds of -- in this type of |and area.
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MS. STONE: This is a really unique situation.

Sure, there are lots of |eases for wharfs and
pi ers and beach fronts, but none that | know of involving
a revetment that was built 40 years ago by the State to
compensate for erosion.

You know, it's admtted that the beach was eroded
in 1970. There's no dispute. That's in the |lawsuit. It
says the beach was denuded of sand, because of the
buil ding of the revetnment -- excuse me the off-ranmp. And,
of course, there were the well documented storms at that
time.

So that's the position of the homeowners now, and
they're not afraid to litigate. Wouldn't be ny
recommendati on, but --

ACTI NG COMM SSI ONER BRYANT: Can | ask staff.
Okay, so we have here, if you |look at the homeowners'’

proposal, we're tal king about the 1953 boundary |ine that

was recorded, but do we always rely on -- | mean, it seens
like -- 1 just feel like all the things |I've seen here, we
don't -- it's not always necessarily about what's
recorded. There's all -- | mean, is that definitive for

any reason.
| mean, the homeowners are also relying on the
1970 settlenment, which included the other description that

may or may not have been recorded. | just --
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EXECUTI VE OFFI CER THAYER: | think that the slide
t hat Kathy Stone showed, which had a quote, sonmething to
the -- | don't have the exact | anguage, but something to
the effect, a survey is a picture in time is only good for
that time. And she said that based on that quote, you
know, we shouldn't necessarily rely on the 1970 survey.

But in point of fact, the 1970 survey is so nuch
more likely to represent the state that the beach was in

at the time the sea wall went in than 1953, which is

when -- is the survey line that they're using for their
swap. They're basically saying take that line. They'l]|
give us sone |and on the out board of that Iine and take
| and in board of that line to end up with a conmprom se.

But things are exactly as you say, that the fact
that a line is recorded doesn't give it any speci al

status. There's no boundary |ine agreement that we agree

t hat hence forth that will be the line. That just means
t hat that was the line, just as her quote -- we agree with
t he quote she put up there. That's a picture in time. It

was accurate at the time it was taken, and you need to

| ook at what it was at the time the sea wall went in.
ACTI NG COMM SSI ONER BRYANT: Woul d staff have

felt differently about the homeowners' proposal of a | and

swap if it was to do a boundary |ine adjustnment to the

1970 boundary line?
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EXECUTI VE OFFI CER THAYER: Absolutely, because
then we'd be basically adjusting the line on either side

of the line in a way that reflected the situation at the

time the sea wall went in. The one other point | would
add is that, you know, | understand that the property
owners went through that litigation with the prior |essor,

and that that was difficult for them

But in ternms of these kinds of |eases, we have
| eases for sea walls up and down the state. We don't have
any evidence that they depreciate the value of the | and.

The ampunt we're charging is $13,000, which is greatly

di scounted -- I'm alnost afraid to say that in a public
hearing with the audit pending -- of what it otherwi se
woul d be.

And so we're attenpting to be reasonabl e as many
ways as possible. And that's why we're asking the
Comm ssion to approve this |lease, so if they should change
their m nd they have the opportunity to use it right away.

MS. STONE: You know there's another thing in
that '76 report from Cal Trans that has some graphs show ng
the variation in the mean high tide line over a period of
years. It was tremendous. It was |ike this.

Now, if the revetment had gone in a couple
mont hs, it would have been a different place, or if we'd

hadf a picture, a little closer in time, it m ght have
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been in a different place.

EXECUTI VE OFFI CER THAYER: | agree. And it may
very well be that if somebody had done a survey in 1971 or
taken a picture in, you know, January of '72, that m ght
have been different, but we're using the best evidence we
have. I mean, if the applicant -- if the association has
better evidence to offer us -- you know, we've | ooked at
all their information, but that was the survey cl osest.
|f there had been a closer one, we would have used that.

CHI EF COUNSEL FOSSUM And in fact, it's not just
the survey. Those cross sections that | showed on that
one graph were done just months before in al most weeks
bef ore the construction of the revetment. And so they
show where that -- where the existing conditions were. So
it's not just a mean high tide |line survey, you had a
cross section that actually showed you the entire sl ope.
So that's the most damming, if you want to call it that,
evidence that exists. And the Comm ssion |ooks for its
facts to be able to apply the | aw. | f we had facts that

said it was sonmewhere else, that's what we'd be relying

on.
ACTI NG CHAI RPERSON ARONBERG: Okay. Comment .
ACTI NG COMM SSI ONER FULKERSON: May | ask a

guestion of Curtis. | would like for you to refresh ny

memory and address the accusation that this is quote
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Cal Trans m stake. Can you please rem nd me again of where
we stand on this?

CHI EF COUNSEL FOSSUM  And, in fact, we've just
received some recent evidence from Ms. Stone in part of
t he Power Poi nt that indicates that there was
correspondence back and forth between the homeowners
associ ation -- excuse me, the property owner and their
attorneys at the time indicating that they -- that
Cal Trans may have thought that the State Lands Comm ssion
wasn't going to have a problemw th this.

Wel |, Cal Trans had just been through a | ong
process with the Comm ssion over establishing the boundary
and getting a permit fromthe Conm ssion to build the
revetment and the freeway up coast. So for a staffer
within Cal Trans to think that they wouldn't even need to
provide us with any plans or notice or anything else to do
a project seens kind of, you know, strange.

But we don't have any of that correspondence. We
were not in the Ioop. The Comm ssion -- none of our
records reflect that the property owner or Cal Trans
communi cated with the Comm ssion at all until 1976 when we
got a notice fromthe Corps for those |last |ots down the
beach, and that the Corps noticed with a cross section and
a boundary sketched on the diagramindicating that the

project was going to be above the mean high tide |ine.
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Staff relies on information it's given. And so when the
project is proposed to be above the mean high tide |ine,
we rely on that. We don't have hundreds of people to go
out in the field and check all of these projects.

So we rely on surveyors who do this information
and people's honesty in submtting those plans. And when
in 2006 we -- excuse nme, in 2008, when we received the
pl ans fromthe homeowners association indicating that the
revet ment was going to be on the Comm ssion's property,
that's when we suggested they get a | ease fromus and put
it before the Comm ssion. W had that -- you know, a
di scounted | ease, as Paul said, |less than $14,000 a year,
which comes to about $23 a nonth for each property owner
t here, and thought that that was a nore than reasonabl e
one at the tinme.

And since then, we've seen even nore evidence
that there's even nore State property involved. So it's
really getting difficult for the Comm ssion staff to
recommend anything beyond what it has already. W
certainly empathize with them W are dealing all up and
down the coast, from San Diego all the way up to the north
with people in simlar situations. It's not the State or
Cal Trans that are causing erosion. It's the ocean. We
have sea level rise. W have storns every year. Every

year there's a stormthat takes sand off the beach. It's
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a natural phenomenon that exists since the beginning of
time and it will continue to.

We're trying to work with property owners up and
down the coast to protect their property, but we're also
trying to protect the State's property and to be
conpensated when the State contributes that property to a
private project.

ACTI NG COMM SSI ONER FULKERSON: Thank you.

MS. STONE: Just one little point there. The
staff report, and Curtis has admtted, the mean high tide
line is not going to erode anynmore because of the
revetment, unless of course it falls down. So we're not
like all those other ones that are having erosion and
changes. It's fixed in tinme.

The only question is where is it fixed in time,
and whet her the 1970 photograph is an accurate fixture or
whet her the 1972 record of survey is, but we're proposing
a comprom se that does not involve a lease. And | think

it would work.

ACTI NG CHAI RPERSON ARONBERG: l'"minclined to go
with staff's recommendati on, but | also want to assure the
homeowners that |'ve sat here for 11 years and approved so

many | eases for shoreline protective devices of all sorts
including sea walls, and | don't think we've ever heard,

just |like Paul said, of anyone having it harm property
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val ues or harm | oans or anything like that. This is the
first 1've ever heard of that.

CHI EF COUNSEL FOSSUM  Two el ements in
negoti ations with the property owners about their
concerns. One of them they expressed that they were
concerned that the 5-year rent reviews that are standard
in our | eases was in there and that the Comm ssion could
raise rents at anytime, which obviously that is a concern
to people.

The staff was willing to take their suggestion of
tying it to a CPI. They didn't want just 25 years. The
staff agreed to recomend to the Comm ssion 35 years. So
the current | ease would run till 2045 with just a CP
adj ustment on the rent.

So, you know, we enpathize and we understand and
we don't know what's going to happen in the next 35 years
to sea level rise in California, but they're not al one.
And it's going to be a struggle for this Comm ssion and
for property owners for a long time to cone.

ACTI NG CHAI RPERSON ARONBERG:. \What's the pleasure
of the Comm ssion?

ACTI NG COWM SSI ONER BRYANT: Because the | ease
option allows the homeowners to fix the sea wall, | wl
nmove the staff recommendati on.

ACTI NG CHAI RPERSON ARONBERG: And | will second.
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CHI EF COUNSEL FOSSUM  And only two of you may
vote on this particular item

ACTI NG CHAI RPERSON ARONBERG: Ri ght . So you've
got two.

EXECUTI VE OFFI CER THAYER: And just to confirm
t hen, that would be the Chair and Comm ssi oner Bryant were
the two who voted for our records here?

ACTI NG CHAI RPERSON ARONBERG: Correct.

EXECUTI VE OFFI CER THAYER: Thank you

ACTI NG CHAI RPERSON ARONBERG: For the audi ence's
information, Ms. Fulkerson or I may vote, but we may not
both vote when our principals are absent.

Okay, so that takes care of that item

Thank you. We understand there's a gentlemen
from WSPA here, David Snyser, so why don't we hear that
item if he's still in the room

EXECUTI VE OFFI CER THAYER: That item woul d be
Item 63, which was the staff reconmendation on the oi
spill prevention and off-shore oil operations. And that
presentation will be made by Greg Scott.

(Thereupon an overhead presentation was

Presented as follows.)

M NERAL RESOURCES MANAGEMENT DI VI SI ON CHI EF
SCOTT: Good afternoon, Madam Chair and Comm ssioners. My

name is Greg Scott. |*'m the Division Chief of the
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Comm ssion's M neral Resources Management Divi sion.

And today | am presenting for your consideration
and support reconmmendations that will maintain and enhance
the overall effectiveness of the State Lands Comm ssion's
oil spill prevention programs for oil production and
marine term nal operations in State waters.

At its August 20th, 2010 Comm ssion meeting,
staff reported, as an informational item the oil spil
prevention prograns that State Lands Conm ssion has in
pl ace, pertaining to off-shore oil production operations
and marine term nal operations. And that report is
provided as Exhibit A in the package.

| ncl uded in that report were recomendations --
| et me change the slide here. [''m sorry.

--000- -

M NERAL RESOURCES MANAGEMENT DI VI SI ON CHI EF
SCOTT: Included in that report were recommendati ons for
program enhancements which staff presented to the
Comm ssion at that meeting.

The Comm ssion requested that staff return at the
next schedul ed meeting with specific recommendati ons which
t he Comm ssion could consider.

Al so, at the August 20th nmeeting, Comm ssioner
Mal donado issued a policy menmorandum to Comm ssioners and

with a copy to Executive Officer Paul Thayer addressing
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t he oversight responsibility the Comm ssion has for

of f-shore production |eases in State waters, and the

i mportance of protecting California's waters and coastline
from potential harm of off-shore oil activities.

As an outcome of Comm ssioner Mal donado's trip to
the Gulf of Mexico during the Deepwater Horizon oil spill
t he memorandum i ncl uded proposals that bl owout prevention
i nspections and certifications by third-party experts be
performed on State wells, and that contingency plans be
revised to increase the worst case oil discharge scenario
fromthe current 7-day period to 30 days.

Staff has anal yzed the value of applying
third-party certification of blowout preventers to State
of f-shore wells, and has concl uded that additional
benefits can be derived that will enhance current State
Lands i nspection programns.

Staff believes that third-party i nspections can
provide a nore in-depth assessment of the bl owout
preventer's condition, preventer functions, and certify
t hat closure capability have been personally observed, and
t hat design factors are conpatible with the pressure
conditions that the well is expected to -- nmay expect to
encounter. The staff report of that analysis is included
as Exhibit B to this agenda item

Those two recommendati ons and others that the
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Comm ssion was informed of at the August 20th neeting are

listed on the next three slides, which staff requests

Comm ssion authorization to pursue inplenmentation of.
--000- -

M NERAL RESOURCES MANAGEMENT DI VI SI ON CHI EF
SCOTT: The first two recommendati ons are those proposed
in Comm ssioner Mal donado's memorandum which we recomend
Comm ssion support.

Regarding third-party certification of bl owout
preventers, we propose to inmplement this initially on an
interimbasis by obtaining agreenments from | essees to
adopt this policy. Our |essees have adopted Conm ssion
proposals in the past and they have indicated to us their
willingness to conformto this practice as well.

The State Lands Comm ssion will include this
requi rement as part of our update to the existing
regul ations, which should be ready for Conm ssion approval
by -- hopefully by summer of 2011.

We are at a temporary delay in this regulation
upgrade, however, pending the outcome of federa
| egislation that is currently being considered addressing
this requirement, which could occur before January 1,
2011.

The federal |egislation may address State water

operations, and we want to be consistent with the federa
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action to avoid confusion by our operators.

The second recomendati on addressi ng conti ngency
plan, will be acted on by way of a letter to the
adm ni strator of the Office of Spill Prevention and
Response recommendi ng i ncreasing the response period
pl anni ng standard for a worst case discharge from 7 days
to 30 days.

State Lands staff has eval uated vari ous ot her
upgrades of its current oil and gas drilling and
production regul ations, and intends to pursue these
upgrades by amendi ng our current regulations through the
requi red public review process, and then bring themto the
Comm ssion for approval, as | said, hopefully by sunmmer of
2011.

The amended regulations will include the
third-party certification of blowout preventers, as well
as drilling plans for new wells.

--000- -

M NERAL RESOURCES MANAGEMENT DI VI SI ON CHI EF
SCOTT: The first four recommendations on this slide
address spill prevention staffing proposals, which we have
pl aced a high i mportance on to maintain and even enhance
the integrity of our oil spill prevention prograns. St af f
will be pursuing these as soon as possible.

The M neral Resources Division has experienced
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several staff retirements recently in our engineering
ranks, many of whom have been an integral part of our Oil
Oper ations Oversight Program

Staff has already identified qualified candidates
for these vacant positions, and plans to fill at | east
four of them if feasible, given current budget
constraints.

In addition to those vacant engineering
positions, staff will continue in its attenmpts to upgrade
our oil field inspection programto include technical
speci alist positions, who would provide a higher |evel of
oversi ght of off-shore platforms and their increasingly
conpl ex operating systems and facilities.

Staff will also be pursuing through the budget
process the creation of two engineering inspector
positions in the Marine Facilities Division to oversee the
marine oil term nal engineering and mai ntenance standards
program as well as the creation of a system safety audit
group for marine termnals to oversee the operator's
process safety and risk management prograns.

The final bullet on this slide refers to
requiring project applicants to provide oil spil
trajectory information currently required for
environmental analysis in a standard GIS format that can

be accessible for future use in the event of oil spills.
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--000- -

M NERAL RESOURCES MANAGEMENT DI VI SI ON CHI EF
SCOTT: And the final slide of nmy presentation addresses
recommendati ons which staff believes could be achieved
t hrough | egi sl ation, and which staff requests Comm ssion
aut hori zation to pursue inmplementation of.

First is to give the State Lands Comm ssion cease
and desist authority over oil and gas marine term nal
operations in State waters.

Next to provide legislation to increase the oi
spill prevention adm nistration fund per barrel fee to
cover both the State Lands Comm ssion and the Office of
Spill Prevention and Response prograns, including the
costs associated with the previously mentioned increases
in staff. And that was brought to your attention earlier.

Staff also requests authorization to pursue
| egi slation allowi ng for adjustments in |ease bondi ng and
i nsurance requirements as operating conditions change, and
to review these requirements every 5 years to determne if
further adjustments are needed.

The contenpl ated adjustment would include
sufficient bonding for conplete facilities removal. And
finally, the voluntary third-party certification of BOPs
and/or drilling plans cannot be agreed to or if problens

ari se updating Conm ssion regul ati ons, then staff requests
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aut hori zation to seek legislation to enact a new State
statute to require third-party certification of bl owout
prevention equi pment and drilling plans.

And that conpletes ny presentation. | understand
there are at | east one nmenber fromindustry here to speak
on this item

ACTI NG CHAI RPERSON ARONBERG: Okay, is that M.
Snyser ?

M NERAL RESOURCES MANAGEMENT DI VI SI ON CHI EF
SCOTT:  Yes.

ACTI NG CHAI RPERSON ARONBERG: Comm ssioners, you

have no comments, let's have the public coment. Pl ease
approach the podium

MR. SMYSER: Madam Chair, before | address ny
comments, | did submt a speaker's slip for Item 68, and
woul d ask the opportunity to address that issue in this --
since the OSPAF fund has been mentioned to address those
comments as wel |.

ACTI NG CHAI RPERSON ARONBERG: Pl ease.

MR. SMYSER: It may actually extend the period of
time a little bit.

My name is David Smyser. I"m a Seni or
Coordi nator for Marine |Issues with Western States

Petrol eum Associ ati on. | appreciate the opportunity to

share with the Comm ssion our view on these issues, and
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especially to reiterate the petrol eumindustry's

comm tment to fully enmbrace and internalize the | essons
t hat have been |l earned fromthe accident this spring in
the Gulf of Mexico.

The Deepwater Horizon accident was a tragedy. BP
and other entities continue to investigate the cause of
t he accident and what changes need to be made in
t echnol ogy, equi pment, and practices to ensure that an
accident like this does not happen again.

This focus on | essons | earned and const ant
eval uation and i nprovement is one of the reasons the
petrol eum i ndustry has an outstanding safety record
of f-shore California.

Our menbers will continue to monitor the findings
of the various investigations to ensure the safety of the
men and wonmen who work on off-shore platforms, and the
precious marine environment in which they operate.

In that context, we believe the stepped up safety
provisions proposed by the Lieutenant Governor fall within
the real m of reasonabl e i mprovenents to existing
saf eguards. We understand the rationale for the expansion
of the spill response plans froma 7-day to 30-day wor st
case scenario spill, and third-party inspections of
bl owout prevention equipment, especially in light of the

Gul f acci dent .
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We are prepared to work with the State Lands
Comm ssion staff and others to inplenment these safety
enhancements as quickly as practical. W cannot endorse,
at this time, the proposed staff authorizations nunbered
1, 3, and 9.

Reconmmendation 1 requires third-party
certification of all drilling progranms, including routine
operations, far beyond the inspection and certification of
bl owout prevention safety equi pment.

Recommendati on number 3 woul d authorize an
unwarranted staff allocation of time and resources to
conpletely review and revise all oil and gas drilling and
production regul ations.

Recommendati ons 1 and 3 should be restated to
address the scope of the Executive Order S-1610 of October
12, 2010.

Recommendation 9 is premature -- is a premature
| egi sl ative proposal that appears in sharp conflict with
t he concl usions reached by the State Lands Conmm ssion
following a review of safety progranms in August of this
year.

The review found, and | quote, "The | ow vol ume
and infrequent incidence of spills is a testament to the
comm t ment and dedication to safety by our |essees, and

the effectiveness of the California State Lands
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Comm ssion's safety and pollution prevention regul ations
and prograns". If the regul ati ons are working, why do we
need to fix then?

Recommendations 1, 3, and 9 are unwarranted in
light of these findings.

| will have further coments just very quickly
concerning the OSPAF fund.

Our industry believes in the i mportance of the
Ol Spill Prevention and Response Fund, and has the
hi ghest regard for the adm nistrators and staff that work
for OSPR, under the Department of Fish and Game. They are
dedi cat ed and skilled professionals, and they assist our
i ndustry to safely produce the oil and gas that California
needs while protecting the precious marine environment in
whi ch we wor k.

Since 1970, our industry has provided all of the
funding for oil spill response organizations, such as
Cl ean Seas and MSRC. And since 1991, we also provide the
funding stream not only for the O Spill Prevention
Adm ni stration Fund, but also for the O| Spill Response
Trust Fund. All of these funds are in addition to the
i ndi vi dual bonds and insurance securities supporting our
of f-shore operations.

The result of this dedication to spill prevention

and response has been an exenplary safety record for our
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i ndustry and off-shore California.

We cannot endorse, however at this tinme,
proposals by Comm ssion staff calling for an increase in
fees collected for the purpose of supporting the O Spil
Prevention Adm nistration Fund. An audit of the
adm nistrative fund performed by the Bureau of State
Audits found that significant percentages of OSPR s staff
time was being paid for fromthe Adm nistrative Fund, but
expended on purposes not authorized under the
Adm ni strative Fund's statutes.

A follow-up report in January 2010 by the State
Audi tor found that the Department of Fish and Game had not
yet fully inmplemented the Auditor's recomendati ons to
ensure that the Adm n Fund does not pay for unrel ated
activities.

It is also generally the practice that any
proposal to increase a regulatory fee be based in part on
t horough engagement with the affected fee payer and that
has not yet happened.

It is our view that before fees are increased,
there must be an accurate, conmplete, and transparent
accounting of how the fund currently is being used. W
also feel it is essential that fundamental questions
regardi ng what are appropriate expenditures for the fund

must be di scussed and resol ved.
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For this reason, we believe an increase in fees
to support the Adm nistrative Fund is premature. Havi ng
said that, our industry strongly supports the O Spil
Prevention Adm n Fund. We ask the Comm ssion to allow us
to fully engage in a process with OSPR and your staff to
address this issue.

Thank you.

ACTI NG CHAI RPERSON ARONBERG:. Thank you.

EXECUTI VE OFFI CER THAYER: Just to respond
qui ckly to those points, and not wanting to waste your
time, | understand that in all Iikelihood the Comm ssion
will delete number 9 anyway from the recommendati on. So |
won't respond to conmments about | egislation.

But with respect to 1 and 3, again the Lieutenant
Governor did ask for third-party certification of not just
t he bl owout prevention, but of oil operations, not to be
limted to one aspect of the oil operations with respect
to bringing in a third party.

And we agree that that's the case, that there's
been the most discussion around third-party certification
for bl owout prevention devices, but there is also -- there
are parallel concerns with whether or not a third set of
eyes can i mprove the safety for the other kinds of
operations that are ongoing. And | think the Lieutenant

Governor's menmo got into that issue.
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The second with respect to number 3, which the
gentl eman from WSPA objected to, this will not cause the
adopti on of those regulations. You can't tell fromthis
report exactly what the regulations are going to say. And
there will be an opportunity for WSPA and anyone el se
concerned about the regulations to have input on what
those are to the Conmm ssion before they're adopted.

So to say that we shouldn't even be | ooking at
revisions to our regul ations seens inappropriate. And in
poi nt of fact though, what this probably reflects is some
history that's occurred over the last 10 or 15 years.
There was an attempt to do joint regulations with the
Depart ment of Conservation, so that we'd end up with one
set of regulations that personnel fromeither office could
i mpl ement. And WSPA was involved heavily with the
devel opment of those regul ations.

Utimtely, that effort failed, because it was
eventually determ ned by the | awyers that we coul dn't
enforce Department of Conservation |aw and vice versa,
even if we had joint regs, so we abandoned that effort.

But nmuch of what we did, at that time, was still useful,
in terms of inmproving our regulations, and we're likely to
bring back.

And frankly, the debate point, | believe, was

over best achievable protection of the standard, which is
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the standard set in the Lenpert-Keene-Seastrand Oil Spil
Prevention Act from-- what was it? -- 1990. And WSPA and
State Lands Comm ssion staff never reached agreement as to
whet her or not that standard should be the standard.

Of course we'll be consulting with WSPA and ot her
interested groups in developing these regulations. And of
course, those regul ations would have to come before the

Comm ssion in a public hearing and can be commented on

further.

M NERAL RESOURCES MANAGEMENT DI VI SI ON CHI EF
SCOTT: Il would just like to add that regarding the
recomnmendation -- the third recommendati on, the State

Lands Comm ssion staff has continually been upgradi ng our
programs, our safety programs. We feel that it's probably
the strongest programof its type, certainly in the State,
possibly in the country. It hasn't gotten that way
wi t hout continued i nmprovenents to the type of work we do.
That includes methods and ways to enhance our regul ations.
We're learning all the time fromthings that we
do, events that have occurred outside of the state,
i ncluding the Deepwater Horizon incident. And we have
analyzed what we feel are legitimte benefits from
applying third-party certification to those regul ati ons.
We feel it's certainly appropriate. W have not

yet conpl etely determ ned what criteria should be applied
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for third-party certification for all wells, including
wor kovers and abandonments. But that is something that
staff is presently pursuing, determ ning what those
criteria should be, as well as qualifications of those
i nspectors.

So that is a ongoing process presently, but we
will be arriving at what we feel are appropriate
applications for State operations.

ACTI NG COMM SSI ONER BRYANT: Can | ask a quick
guestion. When was the last time our regul ations were
updat ed?

M NERAL RESOURCES MANAGEMENT DI VI SI ON CHI EF
SCOTT: The regulations that are in place now are vintage
1980. As Paul Thayer nentioned, we had made an attenpt to
meld the Division of Ol and Gas, as well as ours, to, you
know, combi ned regul ations. From t hat process, we had
identified a number of improvements that we feel we could
add to our own.

ACTI NG CHAI RPERSON ARONBERG: Thank you.

ACTI NG COMM SSI ONER FULKERSON: A few coments
and a question, if | may.

First of all, on behalf of the Lieutenant
Governor, thank you for taking our recommendati ons under
very serious consideration, spending the staff time on

t hem and bringing them back to us in your proposals. W
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appreci ate that.

| do want to say, for the record, that on, nunber
1, the Executive Order issued by then Governor Mal donado,
on when it concerns third-party certification, the intent
of the Executive Order was to limt the scope to bl owout
prevention. W would have to go back and | ook at the
draft of the text, but |I read the thing 20,000 times, so |
| " m pretty sure that it was focused on bl owout prevention.
And we woul d support nunber 1, as long as it was limted
in that scope wi thout absolutely no discussion.

Number 3, again there is a scope issue there.
It's definitely somet hing that we would support, hoping
that we could then bring the updated regul ati ons back to
the Comm ssion for a final vote. So that today's vote
isn't final on that.

"1l default. | do want to ask a few questions
regarding the staff positions, and how the current State
Lands Comm ssi on budget inpacts those decisions, and if
t hose decisions are traditionally brought to the
Comm ssion or if that's something done at the Executive
Officer |level.

And then I would say | think number 8 is
definitely something that | could support today.

Number 9, | would just say for the record, |

expressed the same concerns | expressed earlier regarding
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the fund and the management of that fund, and wanting to
ensure that the recommendations of the 2008 audit have, in
fact, been inmplemented and what the results of those are.

So with that, | would ask staff about the funding
of the positions and what the traditional method of adding
or filling new positions at the State Lands Conm ssion
under your jurisdiction is? That that normally comes to
the Comm ssion or if that's just been included in here
because it's related to oil spill prevention?

EXECUTI VE OFFI CER THAYER: | think this has been
brought here just because it relates to the oil spil
prevention. We normally don't bring the BCPs that we
propose to the Comm ssion. You know, obviously for the
| ast 5 at | east years, we've been in a position where
i nstead of getting new staff, we're generally retrenching
and responding to budget cuts, and figuring out where
we're going to elimnate staff positions.

We have gotten some additional staff for our
bal | ast water program as that's devel oped, paid for out of
t he ballast water fee. There have been one or two other
pl aces where we've had some success where we could
demonstrate the position would be rei moursable, and so it
woul dn't cost more general fund.

But for the most part, we haven't been able to do

that. We're bringing themto you now to indicate the
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Comm ssion's support, should we have to get additiona

fundi ng.

Frankly, as Greg Scott mentioned, those m ni num
four positions that we want to be able to fill, that we
had filled before, we probably won't be able to fill all

of those. And that's why | asked that he add the | anguage
about, if feasible given budget constraints, because |I'm
not sure we've got the money to do that. And we wil
undoubtedly put in BCPs to ask for additional funds to
make sure that we can fill those positions.

And we get in line with all the other agencies in
terms of whether or not there's money avail able for our
proposal s.

ACTI NG COMM SSI ONER FULKERSON: And my second
guesti on. Is this item sonmething that needs to be
approved in total or is it something that the Conmm ssion
can approve pieces of and hold off?

EXECUTI VE OFFI CER THAYER: lt's for your
consi deration and you can amend it in any way, shape, or
form you want to.

ACTI NG COMM SSI ONER FULKERSON: Under st ood.

Thank you.

EXECUTI VE OFFI CER THAYER: And specifically to

bore in on one of the issues, number 1, about whether or

not third-party certification applied just to bl owout
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prevention or whether it also applied to oil operations.
| think the memo from the Lieutenant Governor referred
generally to the bl owout prevention, but I think that the
Executive Order made reference to oil operations. And so
| think that's why it went in here --

ACTI NG COMM SSI ONER FULKERSON: Under st ood.

EXECUTI VE OFFI CER THAYER: -- was in response to
t hat .

And there's some value to it as well. It wasn't
just a knee-jerk response, but we | ooked at that and
t hought okay this has some val ue.

ACTI NG COMM SSI ONER FULKERSON: Thank you.

ACTI NG CHAI RPERSON ARONBERG: Okay. So do we

have -- it sounds |ike sonme fol ks want to split the
gquestion and that's great. Do we have action?
ACTI NG COMM SSI ONER BRYANT: Why don't | -- | can

try to make a nmotion here. OCbvi ously, only one of you can
vote on it.

But | would say that we would take all of the
recommendations in here, except for Item 9, mainly because
| " m not prepared to vote on any | egislative proposals,
except for making a change on 1 to only talk about the
bl owout prevention. And I'd like to also just finesse a
little bit the question of the positions. ['min an

awkward position in the BCP process that -- so I'd like to
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say that work with the Department of Finance and the new
Governor, because it will be his or her Jan 10 budget
proposal on that. | don't want to be putting ny
i mprimatur on their budget. And that would be ny nmotion.
EXECUTI VE OFFI CER THAYER: So we woul d add the
words work with the Adm nistration and Finance with
respect to -- it |looks like specifically 4 and 6?
ACTI NG COMM SSI ONER BRYANT: Ri ght . I think the
i mportant thing -- | mean, 1'll just -- comenting on ny
own notion. | think the important thing here is that the
Comm ssion is saying that we're going to work and make
sure that we have the right people in place to have -- to
performthese activities adequately. I think that's
why -- | mean, it kind of -- when you read the meno --
when we read the staff report last tinme, it seemed as
t hough the staff was just |looking to fill positions. But
what that is really reflecting is a policy direction of
maki ng sure these activities are done by the Conm ssion.
And so we could just phrase it that way as
opposed to saying hire two new people. So I"'mwilling to
support that we're going to emphasize these activities
t hat may or may not be able to be done through a BCP and
getting you new positions. Does t hat make sense?
EXECUTI VE OFFI CER THAYER: So perhaps one way to

deal with that, and just to be totally responsive to the
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i nput, would be to delete 4 and 6, which I think are the
ones that talk about specific positions and say direct
staff to seek appropriate staffing |level to assure, you
know, appropriate oil spill prevention prograns.

ACTI NG COMM SSI ONER BRYANT: That's why you're
t he Executive Officer.

EXECUTI VE OFFI CER THAYER: Does that work?

ACTI NG COMM SSI ONER BRYANT: That's my new
moti on. | mean, that's what I"'mtrying to get at.

EXECUTI VE OFFI CER THAYER: And as part of that,
right, we would be seeking and working with the new
Adm ni stration and Director of Finance to do that.

ACTI NG COMM SSI ONER BRYANT: Exactly.

ACTI NG COMM SSI ONER FULKERSON: "Il second that.

ACTI NG CHAI RPERSON ARONBERG: Okay. And t he
moti on passes without me voting.

EXECUTI VE OFFI CER THAYER: Wt hout you voting, |
under st and.

ACTI NG CHAI RPERSON ARONBERG: Correct.

So Paul, what do you suggest we take as the next
item the Owens Lake iten?

EXECUTI VE OFFI CER THAYER: That woul d be good.
know there's a couple here that want to testify on that.

And so that's calendar Item --

ACTI NG CHAlI RPERSON ARONBERG:. 66.
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EXECUTI VE OFFI CER THAYER: -- 66.

(Thereupon an overhead presentation was

Presented as follows.)

LAND MANAGEMENT DI VI SI ON ASSI STANT CHI EF CONNOR:

Good afternoon, Comm ssioners. My name is Colin
Connor . |1l be giving the presentation on calendar Item
66, which is an update of Owens Lake.

And in the sake of time, | can do this two ways.
| can bring us all the way from-- you know, with a little
bit of background to where we are now, or just take off
from where we are now? Okay.

Can you bring up the slide of Owens Lake. It's
Cal endar Item 66, please. And I'Ill just get going into
this.

Basically, we've had eight planning commttee
meetings. The last one was October 20th. W' ve had two
agency forum neetings. The |ast one was September 29th.
The planning commttee members are the stakehol ders. They
are going to be the voting body for the actual master plan
itself. The agency forumis the government agencies
involved. And that is to try and coordinate efforts anong
t he agencies regardi ng what they have to do to approve the
final master plan.

Recently, the master plan has gotten into -- has

been subdivided into work groups to identify the various
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pl anni ng zones and the type of zones those are. The key
fromthe State Lands Conm ssion's perspective, our Public
Trust interests, are habitat, viewshed, and public access
and recreation. And those are going to be represented in
a variety of different zones.

But right now, the master plan, the work groups
are | ooking at a habitat zone. And the habitat area is
the cross-hatched area. It's in various colors, |ight
bl ue, green, that grayish color. And you can see it's
concentrated up to north and to the | ower part of the | ake
as well, the |ower southeast part.

There's also a dust control zone, and that's kind

of the area -- all those colored areas are currently dust
control. And right now, there's three types of dust
control. There's shallow flood, which is the blue and the

green. Actually, almost all that is shallow flood right
now. There's managed vegetation, which |I believe is off
the screen to the bottom there. It's that pink area.

And there is also gravel cover, which is only a
very small portion at the very top of the | ake, a narrow
strip. So we've got a habitat -- some of the dust control
areas now are going to become habitat areas. W' re also
| ooking at a mning and grazing zone. The mning is right
in the mddle. That's called the brine pool, and they

m ne Trona and sonme other m nerals there.
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The grazing is along the western side of the
| ake. There's going to be -- there is a solar work group.
The solar work group is trying to find areas that are
close to existing power lines, so they can tap into those
and al so have suitable soils for the foundati on of the
arrays.

These are sonme of the work groups that are

breaki ng down and trying to identify where those uses go

best. And right now, as you can see, the habitat area
is -- the habitat work group has already identified sone
areas.

We have brought on an environmental consultant to
prepare the EIR for that. They've just gotten started.
That process will probably carry us into the next year.
The whole master plan process was hoped to be wrapped up
by the end of this year. But right now, because there's
so much detail work to be done with respect to where the
actual zones are, we're probably | ooking at the first part
of next year, you know, January, February, perhaps even
March. Once that is done, the environmental consultant
wi Il take that plan and finish up their work probably
| ater on in the year, towards the end of the year.

We're | ooking at probably bringing this to the
Comm ssion for approval of a master plan hopefully

someti me next year, probably | ate next year. | just want
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to enphasi ze size that as part of State Lands
representation here is we want to see an overal
enhancement of the Public Trust values. W're trying to
reach a bal anced master plan, but we also want to see
habi tat enhanced -- you know, preserved and enhanced, as
wel | as public access.

And the viewshed, we don't want to see any maj or
i mpacts to the viewshed, either fromthe | ake | ooking
out ward, because you have the eastern Sierras there, or
from the various roads | ooking in.

| think that's pretty much the highlights of it.
| know that at | east one person fromthe City of Los
Angel es, Departnment of Water and Power would |ike to speak
on this as well.

Thank you all. And I'm avail able for questions.

ACTI NG COMM SSI ONER BRYANT: Okay. She's letting
me be in charge for a mnute. W have two commenters,
Eri cka Novotny and Martin Adams.

MR. MARTI N ADAMS: Ericka had to |eave.

ACTI NG COMM SSI ONER BRYANT: No Ericka. Okay.

MR. MARTI N ADAMS: Good afternoon. ' m Marty
Adams, Director of Water Operations for LA Water and
Power. And I'Ill be brief, because | know it's getting
| ate for everybody.

| just wanted to tag along with what Colin said
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about the master planning process. W believe it is going
very well. And I would Iike to thank Paul for -- | know
this is his |last meeting. He' s been instrumental in
hel ping this effort move forward. And | appreciate the
fact that he's allowed a ot of staff time to be dedicated
to this. It'"s a hard trip to get from Sacramento to the
Owens Valley. And so it's very time consum ng to nake
that trip and to participate.

But we thought that State Lands participation was
critical to this being successful, and I think we're on
the right track. Two of the things that got passed on

consent today by the Comm ssion were important for this

effort.

One was the solar pilot geotech |ease. And so
now we will be able to move ahead on proving that solar is
viable -- hopefully viable on the l[ake, particularly in

t he northern area where we think the soils are conpatible
and where it also seens to be conpatible with the
direction that the master plan is taking.

And the other is the ability to conplete the
groundwater monitoring wells on the | ake beds, so that we
can find out if there is viable groundwater resource to be
used as part of the habitat for the | ake itself.

Just to update you on our activities. W are

continuing to negotiate with Great Basin on the stipul ated
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order of abatement for dust conmpliance. W, as | said

| ast month -- or two nonths ago, we have not been in
conpliance with our Phase 7 obligations, the former Moat
and Row areas. And so we are preparing to enter into a
sti pul ated order of abatement, by which we'll negotiate
the terms of that conpleting that dust control. And we
are concerned that as we negotiate that, we do bring State
Lands into that, so that we don't enter into another
agreement, as we have in the past, without this body being
i nvol ved and being on board with what the plans are. So
it's important that we make that a three-party agreement
not a two-party agreement.

So the exact mechanism for that, |I'm not sure how
to do that, but we want to make sure that we're al
t oget her nmovi ng ahead.

And also two nmonths ago | nmentioned that we had
submtted an M&D, an application for a gravel |ease for
Phase 8. | understand there's a good chance we'll see
that we're working to negotiate the ternms of that and
hopefully we'll see that on the agenda for the Decenber
meeti ng.

We have that, we think, as a key component noving
ahead with the only approved waterless method on the | ake
for dust control, so we think that's a critical elenment

that we'd like to see at the December neeting. So unless
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you have any questions.

ACTI NG CHAI RPERSON ARONBERG: Thank you. Thanks,

Marty.

Pardon me. Conm ssioners.

ACTI NG COMM SSI ONER BRYANT: | just want to ask a
gui ck question. So that is going -- that will come back

you think, the gravel ?

EXECUTI VE OFFI CER THAYER: We're doi ng our best
to make that happen.

ACTI NG COMM SSI ONER BRYANT: Okay. Because
again, I"'mreally into the -- you know, me the dustless --
| mean, the waterless dust control out there.

ACTI NG CHAI RPERSON ARONBERG: Okay, is that --

EXECUTI VE OFFI CER THAYER: That's an information
item so there's no vote necessary on it.

ACTI NG CHAI RPERSON ARONBERG: Okay. Gr eat .
What's next on the agenda?

EXECUTI VE OFFI CER THAYER: There's a

resolution -- the Controller's resolution, which is file
ltem 65. And Mario De Bernardo will make the presentation
on that.

LEGI SLATI VE LI Al SON DE BERNARDOC: "1l keep it
short.

Good afternoon, Ms. Chair and Comm ssioners.

Mari o De Bernardo, Legislative Liaison for the State Lands
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Comm ssi on. It is likely during the next couple of months
t hat Congress is going to vote on a national renewable
electricity standard, S-3813, which is a bill that wil
likely do this. It has a standard of 15 percent. This is
| ower than California' s renewable electricity standard,

whi ch was adopted in Septenmber by CARB.

This resolution urges Congress to follow
California's | ead and adopt a standard that is conparable
to California's standard, while opposing any effort to
further weaken the proposal in S-3813.

| respectfully request that you support this

resol ution.

Thank you.

ACTI NG CHAI RPERSON ARONBERG: Comm ssioners.
ACTI NG COMM SSI ONER BRYANT: "1l move approval.
ACTI NG COMM SSI ONER FULKERSON: "1l second.

ACTI NG CHAI RPERSON ARONBERG: Okay. And t he
motion is approved with me not voting.
EXECUTI VE OFFI CER THAYER: Great. All right,

t hanks very nuch.

That conmpl etes our regul ar cal endar. However,
there's one itemthat you'll recall we took off of
Consent. The --

ACTI NG CHAI RPERSON ARONBERG: 55, right.

EXECUTI VE OFFI CER THAYER: -- 55, the 22nd
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Agricultural District. And that presentation will be made

by Kat hryn Col son.
Kat hryn is one of our newer staff counsel.
(Thereupon an overhead presentation was
Presented as follows.)

STAFF COUNSEL COLSON: Good afternoon,

Comm ssi oners. May name is Kathryn Col son, staff counse

with the Comm ssion.

Comm ssion staff respectfully requests your
consi deration of Calendar Item 55, the title settl ement
and exchange agreenment with the 22nd Ag District.

The purpose of the agreement is to resolve
| ongstanding title uncertainties in and along the San
Di eguito River and the Del Mar Fairgrounds.

--000- -

STAFF COUNSEL COLSON: The subject property is

| ocated in the cities of Del Mar and San Di ego and

stretches fromthe I-5 to the Pacific Ocean. The

agreement is between the State, acting by and through the

State Lands Comm ssion, and the State, acting by and

t hrough the 22nd Ag District.

The agreement will effectuate a | and exchange by

termnating the State's sovereign interest clainm in the

Trust term nation parcels, which are commonly known as the

Del Mar Fairgrounds. In exchange, the Conm ssion wil
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acquire four Public Trust parcels in and along the San
Di eguito River

Significant title uncertainties exist, because
this area was originally surveyed and sold as swanmp and
overfl ow | ands. Comm ssion staff has been studying this
area since the 1970s and has historic evidence that shows
that up to 32 acres of land in the Trust term nation
parcels may have been tide and submerged | ands, based on
t opographic surveys conducted in 1889 and 1933.

The statutes which authorize the sale of swanp
and overflow |l and did not authorize the sale of submerged
| ands, or lift the Public Trust easement from the
tidelands. A conpilation of these historic clainms are
shown on this slide and al so Exhibit B of the staff
report.

Further complicating this situation is that the
Trust term nation parcels were filled and developed in the
1920s and 30s and have been operated by the 22nd Ag
District, and other State agencies as a race track and
county fairgrounds since 1936.

There have been di scussions for many years and
prior attenpts to settle this dispute, but no fina
settl ement has been reached until now.

--000- -

STAFF COUNSEL COLSON: The agreenent, if

J&K COURT REPORTI NG, LLC (916)476-3171




© 00 N O O b~ W N Bk

N N NN NN R R P R R P R R R R
g b~ W N P O © 0 N oo 0o O N P+ O

214

approved, will bring | ands that are val uable for Public
Trust uses into the Trust for wetland restoration,
wi Il dlife habitat and public access. The 22nd Ag District
will quitclaimits interest in 37 acres of Public Trust
parcels, which are the parcels shaded in gray here. And
t hese parcels include wetlands, and our | ands al ong the
wat er .

--000- -

STAFF COUNSEL COLSON: Then the Comm ssion wil
quitclaimits interest free of any Public Trust in the
Trust term nation parcels, and that's this area here to
the 22nd Ag District.

As part of the agreement, the Comm ssion would
enter into a rent-free |lease -- a 49-year rent-free | ease
with the 22nd Ag District for the managenment of the Public
Trust parcels.

Under the | ease, the 22nd Ag District is
aut horized to maintain the existing uses, such as open
space, a public access trail, and flood contr ol
i mprovenents.

--000- -

STAFF COUNSEL COLSON: Parcel 2 is this small
parcel here that is just north of the San Dieguito River
and west of Jimmy Durante Boul evard. It is a narrow

parcel that's been designed to be devel oped into a public
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access trail in the future.

The Comm ssion has reserved the right to
construct a trail and parcel if the 22nd Ag District is
unable to within 10 years.

In addition to neeting all of the legal elenments
requi red under the State Constitution and the Public
Resources Code as described in the staff report,

Comm ssion staff believes the agreement is in the best
interests of the State for a variety of reasons.

Under this agreement, the Public Trust parcels
will be preserved, improved, or enhanced for Public Trust
uses, such as open space, public access, wetl and
restoration, and wildlife habitat. The Public Trust
parcels are currently the site of extensive habit at
restoration as part of the San Di eguito Wetl ands
Rest oration Project.

--000- -

STAFF COUNSEL COLSON: These parcels will also
make up the coastal portion of the Coast to Crest Trail,
which is a partially constructed 55-mle trail linking the
beach at Del Mar to the Vol can Mountains near the Anza
Borrego State Park.

The Public Trust will be confirmed -- the Public
Trust parcels will be confirmed as being the | egal

character of sovereign tide and submerged | ands, making
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t hese | ands subject to the State Constitutional
prohi bition of alien nation of tidelands.

And finally, the agreenment settles very compl ex
and | ongstanding title issues. Comm ssion staff and the
Attorney General's office have reviewed the proposed
agreement and believe all necessary | egal elements have
been nmet.

Staff recommends that the Conm ssion approve the
title settlement and exchange agreenment and 49-year | ease
with the 22nd Ag District, and the findings listed in the
staff report, and authorize its execution and the
recordation of all documents necessary to inplement it.
That concludes my presentation, and |I'm avail able to
answer any questions.

ACTI NG CHAI RPERSON ARONBERG: Thank you. We have
two speaker cards. Do the Comm ssioners have any
comment s?

How about Jacqueline Wnterer, are you here? And
she'll be followed by Rebecca Bartling.

MS. W NTERER: Madam Chai r person, Madam
Comm ssioners, my name is Jacqueline Wnterer. ' m a
former mayor of the City of Del Mar, and |I'm entrusted by
t he present Mayor and Council to present you these
comment s.

| think you' ve received a letter.
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EXECUTI VE OFFI CER THAYER: (Nods head.)

MS. W NTERER: | *m bringing to you a request from
the City of Del Mar to delay taking action on the title
and boundary settl ement agreement between the State Lands
Comm ssion and the 22nd Agricultural District for the
foll owi ng reasons:

The soon-to-be issued 22nd DAA master plan EIR
wi || address these issues at the request of severa
agenci es, and respondents who asked that the EIR exam ne
the Public Trust issues on the fairgrounds property, which
is entirely located in the floodplain at the mouth of the
San Di eguito River.

We have docunments not exam ned by the State Lands
Comm ssion in support of asserting broader Public Trust
clainms than those spelled out in the agreement before you.

Thi s evidence is not being considered in the
proposed 22nd DAA and State Lands Conm ssion settl enment.
In particular, there is an 1854 San Di ego County
Assessor's map that was not considered, and there is a
1903 United States Geol ogical Survey Map, which covers
extensive subnmerged maps. We hope that you will consider
t hese docunments.

We al so ask that you reconsider the | ease-back
option and Iimt to a shorter timeframe than 49 years.

And by the way, there is a no-rent |ease on this |and
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| ease at a time where you keep telling us that the State
is starving for funding.

The fairgrounds property lies in the jurisdiction
of the City of Del Mar. And yet, the City was not
consulted on this issue. W ask that you allow the City
of Del Mar to confer with your staff on these matters
before final recomendati ons are presented to the State
Lands Comm ssi on.

In summary, the City of Del Mar is raising issues
with the scope of Public Trust clainms at the fairgrounds
and its conpatibility with many of the master plan uses.
We request that you delay action on this matter.

Thank you for your attention.

ACTI NG CHAI RPERSON ARONBERG: Thank you.

Next speaker?

There you are. OCkay.

MS. BARTLI NG: Thank you. Rebecca Bartling,
Deputy General Manager and Chief Operating Officer of the
22nd Ag District.

And I'm here today to ask you to approve this
settl ement. We have been working at |east for 2 years
with your staff on this and think that it's fair. W
think that we've actually given up nore property than we
ever intended to, but we are happy with the settlenment.

You may or may not know this has gone on for, gosh,
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probably 20 years, at least if not nmore -- yeah, nore.

So we're hoping that we can get this settl ed.
It's been anal yzed. | know your staff has | ooked upside
and down at this in every way. So |I'm just here today to
ask for your support and answer any questi ons.

Thank you.

ACTI NG CHAI RPERSON ARONBERG: Thank you.

Conmi ssioners?

ACTI NG COMM SSI ONER BRYANT: "1l move approval.

ACTI NG CHAI RPERSON ARONBERG: "Il second.

We have a notion that passes without Ms.

Ful kerson's vote.

EXECUTI VE OFFI CER THAYER: | understand. Thank
you.

This concludes all the itenms, except that I
beli eve when we talked in closed session, we were going to
return to Item 69 for the Comm ssion to take a | ook at
t hat .

ACTI NG COMM SSI ONER BRYANT: Yeah. l'd like to
nove that we make Curtis Fossum the Interim Executive
Director and direct staff to conduct -- to open an
application period for a very short period of time to see
if there's any other applicants, and we'll consider the
matter further in Decenber.

ACTI NG CHAI RPERSON ARONBERG: And 1'l1l second
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t hat moti on.
EXECUTI VE OFFI CER THAYER: Presumably the

effective date would be Novenber 9th for himto becone the

interim

(Laughter.)

ACTI NG COMM SSI ONER BRYANT: Yeah, | meant to say
that. You can stay till the 8th.

(Laughter.)

EXECUTI VE OFFI CER THAYER: Thanks.

ACTI NG CHAI RPERSON ARONBERG: Okay. So we have a
motion that passed w thout Ms. Ful kerson's vote.

Any other itenms on the agenda?

EXECUTI VE OFFI CER THAYER: | think that
concludes -- | don't think there are any public coments
slips. We m ght ask.

ACTI NG CHAI RPERSON ARONBERG: Except that | see a

hand.

Can you pl ease approach the podium

CHI EF COUNSEL FOSSUM  There was a speaker's slip
for item-- on the Consent Cal endar that apparently didn't

come forward. And so if the Comm ssion wants to
reconsi der that item or whether you want to just go with
t he vote you had.

There was a speaker's slinp.

ACTI NG CHAI RPERSON ARONBERG: Should we reopen
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MS. HUNTER: They want to increase nmy | ease over
300 percent.

ACTI NG CHAI RPERSON ARONBERG: Why don't we --
what do we need to do to have a brief hearing on this
iten?

EXECUTI VE OFFI CER THAYER: Why don't we say that
the vote -- we don't have a reconsideration process, but
why don't we say that the vote was taken in error, because
we didn't have the speaker's slip, or didn't notice the
speaker's slip and our practice is not to approve
somet hing on the Consent Cal endar when we have soneone who
wi shes to speak.

So | would just say that that vote was invalid
perhaps to approve that, because it shouldn't have been on
t he Consent Cal endar.

CHI EF COUNSEL FOSSUMm Well, | think the
Comm ssion, at this point, can reconsider if it so
desires. You haven't approved your m nutes. And given
t hat somebody was asking to speak and has not had the
opportunity, | would go ahead and |l et them nake their
presentation.

ACTI NG CHAI RPERSON ARONBERG: Thank you.

MS. HUNTER: I may have ticked the wrong box. I

was in -- | wanted to speak, but | didn't want the
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revision of rent as it stood. | wanted to revise it
downwar ds.

My name is Juliette Hunter. I handl e most of the
record keeping and accounting for the Sheldon Famly
Limted Partnership.

My husband, his 3 siblings, their spouses and
their children who are Gene Sheldon's 8 grandchil dren
conprise the Sheldon Fam |y Partnership.

When | received the |etter dated September 23rd
from Cheryl Hudson inform ng me of the increase in our
annual rent, | felt as though | had received a visit from
the Sheriff of Nottingham

Last year our |ease for our pier and buoys was
$732. The new proposal |ease is $2,713. This is
approximately a 370 percent increase in one year. This
conmes at a tinme when we are staggering under the weight of
massi ve property taxes and decreased and di scounted
rentals.

| m ght be able to understand a 10 percent
increase, if we were a deepwater pier. This tremendous
rental increase comes at a time when the value of the pier
has dramatically di m nished. In fact, the pier is a pier
in name only.

Last week, ny husband and | were in Tahoe

preparing the house for winter. Anticipating this
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meeting, | decided to nmeasure the depth of water at the
end of our pier. | brought a couple of photos to document
this effort.

Using my kitchen broom as a measuring device, |

was able to measure the depth of the water at the very end

of the pier at 2'5". At this depth, not even a dingy is
very useful. Yet, wi thout your intervention, the rent
will be increased 370 percent.

l'"mtold that if we held the title to the
property in a trust rather than a partnership, our |ease
woul d be zero. This | do not understand. The title of
partnership offers us no tax relief or financial benefit
of any ki nd. | feel it's the case of |egal semantics that
exposes us to the burden of this |ease.

We currently incur an average of $20, 000 a year
in debt trying to hold on to this property, which has been
in the famly for approximately 40 years.

| believe this proposed rental increase is an
unfair and unwarranted burden, and | inmplore you to
reconsider it and di sapprove it.

| do have nmy little photos of pretty nuch dry
pier. There's my little kitchen broom | really
appreci ate your attention.

Thank you so much.

| ' m standing at the bottom wrung of the | adder
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hol ding the broomin the water. And then we -- see the
little blue tape. Then we measured fromthe bottom of the
broomto the blue tape and that was 2'5" of depth at the
end of the pier.

The second picture just shows the pier pretty
much on dry land. And beyond the pier, there's a little
sand bar. So it really is for boating, not very useful.

And, you know, it still is a pier, so | can see
having a | ease, but to have it increase 370 percent in one
year is, for us, devastating.

Thank you.

ACTI NG CHAI RPERSON ARONBERG: Thank you.

Ms. Ful kerson.

ACTI NG COMM SSI ONER FULKERSON: | would like to
ask staff a question. \When was the last time this |ease

was revised or the rent was revised?

EXECUTI VE OFFI CER THAYER: In terms of the rent
revi ew?

ACTI NG COMM SSI ONER FULKERSON: Yes.

LAND MANAGEMENT DI VI SI ON ASSI STANT CHI EF CONNOR:

| could answer that, Paul.

Well, first of all, the rent is -- the big
increase is based on the new Delta -- or excuse me, Tahoe

benchmar k, which went into effect in 2007. You may recal

at the last Comm ssion meeting, we had a simlar issue
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with -- I want to say it was an Agate Bay homeowners
associ ation. But it wasn't a homeowners association, so
it was one of those same type | egal type things.

This | ease was apparently they held it as a
famly trust originally. And it was previously rent free.
And then in 2005 it was transferred into a limted
partnership, and that's when rent was incurred. At that
time, the benchmark hadn't been updated, so it was at a
| ower | evel.

Whenever we get something |like this, we basically
vet it through our staff counsel to see what the effect
is, because the Public Resources Code states that in order
to be eligible for a rent-free | ease, you have to be a
nat ural person or basically a homeowners associ ation.

So when we have a situation where something is in
a gray area, we try to run it through our counsel to get a
determ nation on that.

As you recall, fromthe Agate Bay one, at the
| ast Conm ssion meeting, | think we went into some | evel
of detail regarding the basis for that rent increase. The
prior Tahoe benchmark was set in 1992, and had not been
updated until 2007.

During that period, our survey found that rents
for slips and mooring buoys in Lake Tahoe had junped

al nost 400 percent, you know, 371, as she cited. So
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basically that's the reason for that.

| can't not tell her how to hold her property,
but you know, the way she held it -- or her famly held it
before, qualified her for a rent-free | ease.

CHI EF COUNSEL FOSSUM  And that really raises
three issues. And one is the fact that the Legislature
has directed how the Comm ssion is to charge rent on this.
And then, of course, Colin mentioned the fact that the
rent review was -- or the benchmark was revised a few
years ago.

This is one of the things that, of course, the
audit was -- the suggestion in auditing the Conm ssion was
t hat we weren't doing that enough, and that we should be
upgradi ng that.

And then finally, | think her photography
i ndi cated that the majority of her pier actually is high
and dry. And today or about this time, where the | ake is
is about where the Conm ssion's jurisdiction, as far as
| easi ng, begins. So the majority of her pier isn't even
being | eased by the Comm ssi on. It's on their private
property, subject to the Public Trust easement, but we
don't charge any rent for that.

And in addition to there being a pier here,
there's also 2 buoys, and that, of course, adds to the

val ue and i ncreases the rent.
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ACTI NG COMM SSI ONER BRYANT: So can | just ask a
guestion about the nature of the property. And this is
just a famly home, with a famly pier only used by the
famly?

MS. HUNTER: Vhen my nmother-in-law died, and the
property went froma trust into a partnership, the
property tax was stepped up. We're just normal people.
There's no way we can afford -- |I'"msorry, my voice is
qui vering because |I'm nervous. W cannot afford $38, 000
property tax from our livelihoods.

So we rent out the property, which m ght be a
determ ning factor.

CHI EF COUNSEL FOSSUM It's another issue.

MS. HUNTER: But once again, |ike he said, the
boat slips, the rents went up. Well, that's not a boat
slip anymore. That's something you can walk to the end of
and | ook at the |lake. You can't really tie up a boat to
t hat .

But we do have the 2 buoys, which we're willing
to pay the increased rent on, but | don't see that there's
a validity to increase the rents so high on this pier
which is pretty high and dry.

CHI EF COUNSEL FOSSUM It's a dilemma for all the
property owners along the | ake, because of the number of

drought years, that whole beach area between high and | ow
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is exposed today, and many people are having nore
difficulty using their piers, but the |leases still exist,
and so --

EXECUTI VE OFFI CER THAYER: And again, one could
say that in actuality, they got a break on the rent prior
to the revision of the benchmark. It was much too | ow.
The only possible --

MS. HUNTER: At that time, it was held by a

Trust, so we didn't really get a break. It was held by a
trust. The rent would have been zero whatever the rate
was.

CHI EF COUNSEL FOSSUM At the last 5 years.

EXECUTI VE OFFI CER THAYER: Ri ght . ' m sayi ng
t hough that the rent increased. The setting the rent
initially when it went -- became a partnership, $700 was
| ess than that otherw se would have been charged or shoul d
have been charged.

The only possible way that this rent could
be -- and you know, it's the staff's position that, you
know, we take this benchmark figure, which is so many --
it's a charge of so much per square foot and we apply that
t hroughout the | ake. And that determ nes what the rent
is. The only possible way that this rent could be
incorrect is if somehow we've incorrectly measured the

square footage. And if the Comm ssion would |like us to go
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back and double check that, we'd be glad to do it.
But, you know, in general, this is the sane
amount of rent that's being charged to everybody el se.
ACTI NG COMM SSI ONER BRYANT: Yeah, | mean, | was

| ess synpat hetic about Agate Bay | ast time, because that

was -- you know, that was -- they weren't a homeowners
associ ati on. Not all the residents use that pier. It was
different.

This is so much of a character of a single famly
home, where -- but you know, you do make a choice of how
you hold your property. And just so you really
understand, and Cindy said this last time and I'Il say it
this time to you, is that this Comm ssion has been soundly
criticized by the State Auditor and by the Legislature for
not chargi ng adequate rents. Because we have a
responsibility to the rest of the taxpayers of California
to make sure that we -- that we get out adequate rents,
and that's why they rebenched these Tahoe rents several
years ago.

You are in a bad position. And |I have a couple
suggesti ons. I think 1'"d like the staff to take another
good | ook at this.

MS. HUNTER: | would so nmuch appreciate that.

ACTI NG COMM SSI ONER BRYANT: And anot her thing

is, is that | suggest to you that you speak -- you | ook --
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talk to your local -- your representatives, your Assenbly
Member and your Senator about | ooking for a | aw change.

And there m ght be a way to make a | aw change that they

could treat you |like an actual person. | don't know if
that's possi ble, but you know, you're kind of in -- you
have made a choi ce. | mean Colin made the point in the

staff presentation, you chose to become a Limted Partner

for some other reasons that are none of our busi ness,

but --

MS. HUNTER: I don't know why. Just legal -- the
person doing our estate planning said well, this is how
you' |l do it.

ACTI NG COMM SSI ONER BRYANT: And they didn't know
t hat - -

MS. HUNTER: They had no idea.

ACTI NG COMM SSI ONER BRYANT: -- this was going to
create this conundrum for you, but it did. W didn't
force that on you, but we have a responsibility to enforce
the law. And the law requires us to collect a fair market
rent.

MS. HUNTER: | understand that, and -- |
understand the fair market rent idea. And |I'm happy to
pay that for the buoys. They are serviceable and we do
use themin the sunmmers. But the pier is pretty unusable,

and it seens -- it just doesn't seem fair to increase the
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rent on sonething that the value has di m ni shed.

EXECUTI VE OFFI CER THAYER: But it still occupies
the State | ands.

ACTI NG CHAI RPERSON ARONBERG: You could remove
t he pier possibly. I don't know, is that an option?

MS. HUNTER: It would be a | ot cheaper to pay the
370 percent rent increase than remove the pier.

ACTI NG CHAI RPERSON ARONBERG: Or possibly speak
to your attorney about the way that the property is held.

CHI EF COUNSEL FOSSUM  But, as she indicated,

t hey' ve al so been renting it out. And that's another
dil emma, because once it becomes a commercial operation,
then it also wouldn't qualify.

So even if it was a private property owner
holding it as a single-famly residence, if you rent it
out, and you're making noney off of it, then the State
wants to be compensated for that, because you're making
money on State property.

MS. HUNTER: What if you're losing a great deal
of money on it?

CHI EF COUNSEL FOSSUM A | ot of people are
| osing -- you know, it's a bad time for everybody in
California, and we certainly empathize. And we will | ook
at this particular one again and see if there's a m stake

made of any kind, and let you know.
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ACTI NG CHAI RPERSON ARONBERG: | s there any ot her

public comment?
Anyone el se who wants to speak?
Okay, if not, let's adjourn this meeting.

EXECUTI VE OFFI CER THAYER: Thank you

(Thereupon the California State Lands Conmm ssion

meeting adjourned at 4:06 p.m)
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